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TO 

THE RIGHT HONOURABLE 

LORD ELLENBOROUGH, 



CaiBF JUSTICE OF THS KiS0*8 BBVCS, 



MY LORD^ 

I PRESUME to dedicate to your Lord- 
ship the result of a laborious investigation 
of the Game LawsV a swljjpct ujpb'n which 
there has hitherto I>df5n:^hifi6ite confusion. 
This has arisen, in^ ai/^l^at^dc^^'e, from an 
accumulation of statutes ; most of which'^ 
have been composed by those who did not 
possess sufficient knowledge of the prior 
existing laws. But I have found more 
consistency in the decisions of the Courts, 
upon this, than upon any other subject 
that I have had occasion diligently to 
examine. 

In 
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DEDICATION. 



In a few instances, I have ventured to 
suggest doubts upon the correctness of 
some of them. But your Lordship's caution 
and great diligence have: left me no reason 
to dissent from any of your judgments. 
These are essential qualities to complete 
the character of a Judge, and are perhaps 
more rare than superior learning and abili- 
ties ; but the union of them all in your 
Lordship has produced the very extra- 
ordinary occurrence in the history of the 
profession of the Law, that, in the course of . 
fifteen Y^ai;s»-.whep:the:y«r:eight of business 
has been • greatly augmerfted, not more than 
two of the^:ju4gjfti,dtit?5 of the Court of 
King's Beaci^*baAtfe*i)eent reversed. 

The little credit I aspire to, in my legal 
productions, is accuracy, from elaborate ex- 
amination ; and the only reward I am anxious 
to obtain is, the approbation of men of 
learning in my own profession. I have 
no purpose to serve, but the advancement 
of truth and science. These have ever been 

your 



DEDICATION* 

your guides^ in the administration of public 
justice. 

Every friend to his country must anxiously 
wish your Lordship health, long to execute 
the functions of your high office; and in 
that wish no one more ardently joins 
than, 

MY LORD, 

. Tour Lordship's 



Obedient faithful servant. 



ED. CHRISTIAN. 



< ■ « 



• . 



••. ■. . .'•>"*.. •"'tt^ 



.-"i-* .'— 



-? 



PREFACE. 



I HAD pursued the study of the Law but a 
short time, before I met with a case directly 
contrary to the doctrine advanced by Sir William 
Blackstone ; viz. that all Game belongs either to 
the King or his grantees. This led me to a full 
investigation of the subject; and, several years 
ago, I published the result of my inquiries, in a 
Note to an Edition of the Commentaries. 

My attention was lately drawn to the Report 
of the Game Committee, printed in a Newspaper; 
and after perusing it, I threw it down with some 
anger; declaring to those who were present, 
that I had been reading two long columns, the 
substance of which was taken from my Notes to 
Blackstone; but the composers of it had not 
acknowledged the obligation; and that I had 
collected much more upon the subject, which, 

in 
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in consequence of what 1 had just read, 1 was 
resolved immediately to prepare for publication. 

The next day I went to the Sessions at 
Hertford, where six Members of Parliament, or 
more, generally attend. Of the first 1 met, 
I inquired if he knew who were upon the Game 
Committee, and who drew up the Report ? The 
honourable member said he had some reason to 
know, for he drew it up himself; and he very 
candidly admitted, that the whole of it was 
taken from my Notes, 

This ingenuous conduct disarmed my indig- 
nation : though I could not but observe, that i 
wished to enjoy some credit, in my life-time, for 
what had cost me many a weary hour ; and that 
I should now endeavour to obtain it, by imme- 
diately publishing all that I had collected upon 
the subject. 

I have now been so long an Author, that 

many enlarge, I trust I may be permitted to say 

enrich, 
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enrich, their works with the produce of my 
labour : but I imagine, they suppose that my 
compositions will do them more honour than my 
name, as that is generally altogether omitted. 
Upon many occasions I have reason to apply 
to myself, 

Sic vos non vobis fertis aratra, boves ; 
Sic vos non vobis vellera fertis, oves. 

But one learned Author, distinguished for 
diligence and accuracy, must be excepted, who, 
upon this subject, I see, has done me ample 
justice, in the following passage : 

** It has been asserted by Sir W. Blackstone, 
in his Commentaries, (Vol. II. p. 14, 15, 417 ; 
Vol. IV. p. 174,) that, by the Common Law, the 
sole property of all the Game in England is 
vested in the King alone, and that the sole right 
of taking and destroying the Game belongs 
exclusively to the King; and, consequently, 
that no person, of whatever estate or degree, 
has a right to kill Game, even upon his own 
land, unless by licence, or grant, from tUe 

King. 
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King. This position, which the learned Com« 
mentator has embraced every opportunity of 
introducing, has been controverted successfully 
by Mr. Christian, in a Note to his Edition of the 
Commentaries, Vol.11, p. 419, n. 10; and it 
may now be ranked among those erroneous 
doctrines which (it must be admitted) will, 
upon a careful examination, be foun^ in those 
books, but which were almost unavoidable in a 
work of so comprehensive a nature." Selwyns 
Law of Nisi Prius. Tit. Game, 3d Edit. 

Every reader, it is hoped, will be convinced, 
from the following pages, that the fabric reared 
by Sir William Blackstone is supported by no 
legitimate fotmdation whatever. The conclusions 
I have drawn, I trust, will be considered the 
just result of fair reasoning from soimd principles 
and correct authorities. 



Legal questions are precisely like those of 
Mathematics : there is only one way to be right, 
but a thousand ways to be wrong. In the honest 

pursuit 
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pursuit and investigation of truth and justice^ 
we have not the power of gratifying the wishes 
of friends, or any class of men whatever. 

All the distinctions of Whig and Tory doctrines, 
in compositions like these, I most heartily 
reprobate. If a Tory or a Whig writer of Law 
has any meamng, it must describe one, who 
would suppress what is true, or assert what is 
felse, to promote a favourite object, or please a 
particular party. 

If there are errors in the following work, I 
am anxious that it should be thought I have not 
fallen into them from favour or affection ; and 
that, whilst I take the liberty to point out the 
errors of others, I shall possess sufficient candour 
and intellect to confess and correct my own* 



Field Court, Gray's Inn, 
jiug. 16, 1817- 
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CHAR I. 

WHAT IS GAME ? 

jNo question is so frequently asked as this, viz. 
What is Game? and scarce any question can be 
proposed which a lawyer, even a learned and an 
accurate one, would find it more difficult to 
answer. 

The authorities which will enable us to answer 
the question, are — what the Legislature, in Acts of 
Parliament, from time to time, have denominated 
Game ; and what has been so regarded by the 
Judges in their decisions in the Courts of L&w, 
and what the best legal writers have considered 
Game. In thus tracing the subject, we shall 
clearly find that deer and rabbits have formerly 

B been 
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been considered Game ; and a gamekeeper would 
now be authorized to take away a gun from an 
unqualified person^ who used it for killing rabbits. 
22 & 23 Car. 11. c. 25. 

The word GamCy according to our present ideas^ 
seems to denote something designed to afford 
amusement and recreation ; but this word^ applied 
to animals, is comparatively modern. I do not 
find it in Magna Charta, the Ckarta de Forestd^ or 
in any Act of Parliament before the 22(f of Ed. IV. 
* c. 6. anno 1482. where it is applied to swans. 
It is never used in any records respecting the 
King's forests. 

In Manwood*s Treatise on the Forest Laws/ a 
very learned and amusing book, written in the 
reign of Queen Elizabeth^ the word Game is never * 
once mentioned by the learned author. It is very 
fully abridged by Chief Baron Comyns, under the 
title Chxice ; and in that useful work, under that 
title^ the word Game is not used. ; 

The beasts and birds of forest, chace, park, and 
warren, are particularly specified; but they are 
described as the beasts and birds of forest, chace, 
park, and warren. 

When 
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When all the legal written proceedings were 
in. Latin, till the 4th Geo. 1,, in declarations and 
conviction^^^ the general word GaTn^ was rendered 
in Latin by Fer^sp or Feras, according to the case ; 
and - it was not even explained by an " anglici 
Game.-* 

In the translation to the first Qualification Act^ 
the 13th Rich. IL c. 13. anno 1389^ the word 
Game is used ; but in the original French, corre- 
sponding to Gentlemens Game, the words are 
desduit des gentils. -•- 

But I shall give here the statute at length. 



(S 



None shall hunt, but they which have a suffi- 
cient living. 



" Forasmuch as divers artificers, labourers, and 
"servants and grooms, keep greyhounds and other 
*^ dogs ; and on the holydays, when good Christian 
^^ people be at Church, hearing Divine Service, they 
^^ go hunting in parks, warrens, and connegries of 
*^ Lords and others, to the very great destruction of 
^^ the same ; and sometime under such colour they 
^^ make their assemblies, conferences, and conspi- 
*^ racies for to rise and disobey their allegiance ; it is 
" orclered and asserted, that no manner of artificer, 

B 2 " labourer, 
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'^ labourer, nor any bther layman, which hath not 
" lands or tenements to the value of 40^. by year, 
"nor any priest, nor other clerk, if he be not ad- 
■^ vanced to the value of 10/. T)y year, shall have or 
^^ k^p from henceforth any greyhound, hound, nor 
other dog to hunt, nor shall they use fyrets, heys, 
nets, harepipes, nor cords, nor other engines to 
^^ take or destroy deer, hares, nor conies, nor dther 
*^ Gentlemen s Gamey upon pain of one yeaif's iihpri- 
*^ sonment ; and that the Justices of Peace have 
" power to enquire, and shall enquire of the of- 
" fenders on this behalf, and punish them by the 
" pain aforesaid." 



(6 



The French is, Ne nulles autres engynnes pur 
prendre ou destruire savaqnicy leveresy ne conilles, 
nautre desduit des gentils sur peine demprisonemerii 
dun an. 

The animals expressly protected by this Act are 
only deer, hares, and conies ; ^nd we are left to 
conjecture what is other Gentlemen s Game ; and the 
persons not qualified according to the Act are not 
to keep nul leverer ne lerce nautre chien pur chacer. 

It is worthy of observation, that this is the only 
Act of Parliament in the whole Statute-book that 
lays any restraint upon keeping hounds. 

It 
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It would, therefore follow, as it is not anywl)ere 
expressly repealed, and no other penalty anywhere 
substituted, that with respect to hunting with 
hounds it would still be in force* 

This is the first statute respecting Game, and 
is the foundation of all the Game Laws. It fully 
refutes two great errors, viz. that all Game belonged 
to the King, and that the Game Laws sprung from 
the Feudal System. 

In the next statute in which Grame is mentioned, 
it is applied to swans ; and it is enacted that no one 
shall have a mark or game of swans, who has not 
a freehold estate of the yearly value of five marks, 
22 Ed. IV. c. 6. 1482. 

This is called in Latin, volatus cignorumferorum; 
in English, a game of wild swans, 7 Co. 15. See 
Lord Coke's case of Swans, post , p. 27. 

The next statute which mentions Game, is the 
2 Jac. I. c. 27. 1604. 

The preamble states, " Forasmuch as there be 
divers good and ii^ecessary laws against those who 
spoil and destroy the game of pheasants, partridges, 
hearn« mallard, and such like." 

In 
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In the enacting clause^ *^ No one shall kill with a 
gun, or long-bow, any pheasant, partridge, house- 
dove, or pigeon, hearn, mallard, duck, teal, widgeon, 
grouse, heath-cock, moor game, or any such fowl, 
or any hare, under a penalty of 20s. for each animal 
so killed." 

Though pigeons, teal, widgeons, or any such 
fowl, are mixed up with the Game, yet they are not 
so called in this part of the Act. 

This statute was to prevent the use of a gun 
entirely for the destruction of Game. It was then 
fired by a match, and was thought a mode of killing 
game not fit to be pursued by a gentleman. 

Every one who used a gun was to take out a 
licence at the Quarter Sessions, and could use it 
only for killing crows, choughs, &c.' for hawks* 
meat only. 

This statute has never been repealed, except 
lately with respect to hares ; but it is not now en- 
forced. See further observations upon this subject, 
post. 

The 7 Jctc. I. c. 11. 1609, is an act for the pre- 
servation of the Game of pheasants and partridges. 

The 
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The next statute is the present Qualification Act, 
the 22d and 23d Car. II. c. 25, 1670 ; which states 
in the preamble, that *^ whereas divers disorderly 
persons, laying aside their lawful trades and employ- 
ments, do betake themselves to the stealing, taking, 
and killing of conies, hares, pheasants, partridges, 
and other Game.^* It then enacts, " that Lord^ of 
manors or othex royalties may seize all guns, bows, 
dogs, nets, and engines, for the taking and killing 
of conies, hares^ pheasants, partridges, or other 
Gamey from persons not qualified, or authorized to 
use them. ** Sect. 1. 

This part of the statute is certainly still in force ; 
and every gamekeeper is authorized to take guns 
and.dc^ from an imqualified man, who is using 
them for killing of conies, hares, pheasants, or par- 
tridges. 

Rabbits are therefore demonstrably Game, with 
a reference to this statute. 

Mr. Justice Ashhurst is made to say, that ^^ whe- 
ther a man keeps a gun for the purpose of killing 
Game, i$a question of Law; for an ignorant witness 
in the country might fancy that a woodcock or 
a rabbit was Game." — The King v. Thonipson, 

2. Term Rep. p* 18. 

Judge 



8 ON THE GAME LAWS. 

Judge Ashhurst^ without question^ said this inad- 
vertently^ and without attending to the true disr- 
tinction. A rabbit is so far Game, that an unquali- 
fied man may have his gun and dogs taken from 
him for using them to kill it ; yet he is not subject 
to the penalty of five pounds^ which every unquali- 
fied person is subject to, who goes in pursuit of the 
Game specified in the 5th jinn. c. 14. which are 
only hares^ pheasants, partridges, and moor- 
game. 

The next statute after the present Qualification 
Act, is the 4th and 5th ffilliam & Marj/y c. 23. 1 692. 
It is intituled, "An Act for the more easy discovery 
and conviction of such as shall destroy the Game of 
this Kingdom ;" and it enacts, " that every constable, 
authorized by the warrant of one justice, may 
search the house of a suspected person not quali- 
fied, and in case any hare, partridge, pheasant, 
pigeon, fowl, or other Game, shall be found, if such 
offender cannot give a good account how he became 
possessed of them, he shall, upon conviction, forfeit 
for every hare, partridge, pheasant, pigeon, Jish, 
fowl, or other Game, any sum not under five shil- 
lings, and not exceeding the sum of 20^.'* 

This part of the statute is virtually repealed by 

other 
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Other statutes with respect to Game ; but it is every 
way a disgrace to the statute-book. 

Here every pigeon^ JUh^ SLudfowl, are declared to 
be Game. 

. Could any one have supposed this possible in a 
land of learning and liberty ? 

This is stated as an e^dsting statute in Burn s 
Justice ; but no magistrate ought ever to enforce 
an Act so pregnant with ignorance and absurdity. 

' In another part, which the Judges must in some 
. cases notice, it is said '^ that inferior tradesmen^ ap- 
prentices, and other dissolute persons, follow hunt- 
ingy Jishing, and other Game ;" it therefore enacts, 
*^ that if any such person , shall presume to hunt, 
hawk, fish, or fowl, and shall be sued for coming upon 
any person's land for that purpose, the plaintiff shall 
not only recover damages, but his full costs of suit." 
Sect. 10. 

Though this clause is still in force, it is misera- 
bly composed. 

The next statute is the 5th ^nn. c. 14. anno 
1 706 ; it enacts, ^^ that if any higlar, chapman, 

carrier. 
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carrier^ inn-keeper^ victualler^ or ale-house keeper^ 
shall have in his possession^ or shall buy or sell 
any hare^ pheasant^ partridge^ nioor^ heath-game^ 
or grouse ; unless the Game in the hands of a 
carrier be sent by a person qualified ; upon convic- 
tion by a justice of the peace^ he shall forfeit for 
every hare^ pheasant, partridge, or moor-game, the 
sum of five pounds." This part of the statute is 
clearly confined to these four kinds of Game. 

The statute then enacts, '^ that if any person not 
qualified shall keep or use any greyhound, setting- 
dog, lurcher, or any engine to kill and destroy tke 
GamCy and shall be convicted upon an oath of one 
witness, by a justice of the peace, he shall forfeit 
five pounds :*' and the same section goes on to pro^ 
vide, " that a justice of the peace in his respective 
county, and the lords and ladies within their re- 
spective manors, may take away any such hare, 
pheasant, partridge, moor, heath-game, or grouse, 
or any other Game, from any higlar, chapman, inn- 
keeper, victualler, carrier, or any person not quali- 
fied to kill Game.*** 

Here the words ^^ the Game *' are used generally, 

and 



* There is no statute which authorizes a game-keeper to 
take Game from an unqualified person. 
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and to the four specified sorts are added^ any other 
Game; but in statutes so extremely penal, the 
Judges would think themselves bound to confine 
themselves to what is clearly expressed^ and would 
not think themselves justified in subjecting the 
people of England to severe penalties^ and to the 
privation of liberty, by such loose, vague, indefinite, 
, and unintelligible expressions as the Game, and 
any other Game ; concerning which, no legislator, 
judge, lawyer, nor antiquarian, can assign a rational 
meaning, nor even suggest a probable conjecture. 

This is now the statute upon which all convic- 
tions before magistrates, and all actions in Courts 
of Law, are founded to recover penalties ; we may 
therefore conclude, that no animal now comes 
under the appellation of Game, with a reference 
to these penalties, besides hares, pheasants, par- 
tridges, and moor-game. 

Conformably to this construction, the statute 
9 Ann. c. 25. in the year 17 10, specifically men- 
tions, in three distinct clauses, hares, pheasants, 
partridges, and moor-game, without any foolish 
reference to any other animals. 

The 3d Geo. I. c. 1 1. makes some alteration in 

the 
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the qualification of game-keepers ; and it enacts^ 
^^that no lord or lady of the manot shall appoint any 
gamekeeper, with power to kill hare, pheasant, 
partridge, or cmy other Game; unless he comes 
udthin the description there specified." 

This statute has a reference to the 22d and 23d 
Car. II.; and any other Game here will comprise 
what ttras Game under that statute. 

♦ ■ ' 

By the 8th Geo. I. c. IQ. in 1721 ; it is enacted, 
^^ that where any person, for any offence committed 
against any law for the better preservation of the 
Gamef shall be subject to any pecuniary penalty, 
upon conviction before any justice of the peace, 
any other person may either proceed for the penalty 
by a prosecution before a justice, or sue for the 
same in any court of record ; and if he recovers, he 
shall have double costs. But no offender is to be 
prosecuted by both modes." 

This refers to the two former statutes, 5 th Jinn. 
and the Qth Ann. ; so the Game here meant are 
hares, pheasants, partridges, and grouse.* 

The 



• By the 24th Geo. II. c. 84. in 1751, it appears that snipes 
and qtiails are considered Game in Scotland. 
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r The "hdtKGeo.Il. c. 2. 1753, enlarges the time 
for bringing actions. 

The28th Geo. II. c. 12. enacted;, " that if any per- 
SOB/ whether qualified or not, shall sell, or expose 
or offer' to sale,- any hare, pheasant, ' partridge, 
moor, heath-game, or grouse, he shall be' subject 
to the penalty of five pounds for eveiy hare, &c. 
so sold or exposed to sale." : / 

r ^ : 

^ The 2d GcQ. III. e. ig, 1/6 1, which limits the 
times of killing Game, is confined to pheasants, 
partridges, and moor-game ; and it gives the whole 
of the penalty to^the plaintiff who. brings an action 
for it. 

The 1 3th Geo. III. c. 80. to prevent; killing Giame 
in the night-time^ or on a ^Sunday, or Christmas- 
day, is confined to hares, pheasants, partridges, and 
moor-game. 

The 39th and 40t\i Geo. IIL c. 50. in the year 
1^00, enacts, *^ that if two or more persons 
enter any grounds in the night-time, with any gun, 
net, en^ne, or other instrument, with intent to 
destroy any hare, pheasant, partridge, black-game, 
or grouse, or any other Game, they shall be phnished 
as rogues and vagabonds." 

Here 
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Here the Le^slature has used the general words^ 
Any other game. 

' This statute is now repealed bjthe 4^tii Geo. III. 
c. 130 ; which enacts^ ^' that if any person shall go^ 
within certain houts of the nighty, intp any ground^ 
open or' enclosed, with any gu>i or engine, with 
intent to take or rkill any hare^ rabbit, pheasant^ 
partridge, heath fowl, commonly called Black .Gam^, 
or grouse, commonly called Red Game, or any 'other 
Game^ or if any person with a gun or offensive 
wi^apon" shall protect or assist such person, such 
offender shall be guilty of a misdemeanor; the 
Court may punish as for a misdemeanor, or may 
transport for seven years." 

'Here we have still the unmeaning wor As Any 
other Game, continued by the Liegislaturef to 
the present day, though a rabbit is expressly in- 
cluded. 

The punishment for the misdemeanor, the Com* 
mon Law pimishmenty may be fine and imprison^ 
ment, at the discretion of the Court. In lieu of 
thesb, the statute gives the Court a power to trans* 
port ; the defendant may traverse, and haVe counsel 
to plead for him ; and the prosecution must have all 

the 
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the properties as a prosecution for a misdemeanor 
l^ the Common Law * 

The Mutiny Act, which is passed eveiy year, 
contains a clause to the following effect : ^^ And (6r 
the better preservation of Game in or near the 
place where any officers or soldiers are quartered ; 
if any officer or soldier shall, without leave of the 
lord of the manor under his hand and seal, take, 
kill, or destroy any hare, coney, pheasant, partridge, 
pigeon, or any other sort of fowls, poultry, or fish, 
or his Majesty's Game within Great Britain and 

Ireland, 



* " An Act to repeal an Act, made in the Thirty-ninth and 
Fortieth years of his present Majesty's reign, intituled, An 
Act to extend the Provisions of an Act, made in the Seven" 
teenth Year of the Reign of King George the Second, rnH- 
tuled * An Act to amend and make more effectual the Laws 
relating to Rogues, Vagahonds, and other idle and disorderly 
Persons ; and to Houses of Correction ;* and to make other 
Provisions in lieu thereof. — 1st July 1816, 

" Whereas the Laws now in force have been found insuffi- 
cient to prevent idle and disorderly persons from going out 
armed in the night-time for the destruction of Game : and 
whereas sueh practices are found by experience to lead to the 
conunisfflon of felonies and murders : for the more effectual 
suppression thereof, may it therefore please your Majesty that 
it may be enacted; and be it enacted by the King's most 

excellent 
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Ireland^ being convicted before any justice of the 
peace^ the officer shall forfeit five pounds for every 
such offence, and the commanding-officer twenty 
shillings for every i^uch offence committed by the 
soldier ; and if such officer refuses to pay within two 
days, hef shall forfeit his commission.'* 

This is certainly the most extraordinary clause 
that can be found in the whole statute-book. That 
the composfer or preparer of it should have been a 
Member of the British Senate ; or that such a com- 
position 



eix,cellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that 
the Act made in the S9th and 40th years of his present Majesty, 
jntituled, An Act to extend the provisions of an Act made in the 
IJth year of King George the Second, intituled, * An act to 
amend and make more effectual the Laws relating to rogues, 
vagabonds, and other idle and disorderly persons ; and to Houses 
of Correction,* be repealed. 

" And be it further enacted. That if any person or per- 
sons shall, after the passing of this Act, unlawfully enter into 
or be found in any forest, chase, park, wood, plantation, close, 
or other open or inclosed ground, in the night-time, that is to 
say, between the hours of eight of the clock at night and seven 
in the morning, from the 1st day of October to the 1st day 
of March, or between the hours of ten at night and four in 
tte morning from the 1st day of March to the 1st day of 

October, 
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position should have been approved of every year 
by the King, Lords, and Commons of the United 
Kingdom of Great Britain and Ireland ; is a subject 
that must create the greatest astonishment. 

What can be meant by any other sort of fowls, 
besides pigeons and poultry ? JShall every command- 
ing officer be called upon to pay twenty shillings^ or 
forfeit his commission^ for every sparrow or gudgeoifi 
that any drummer-boy shall amuse himself with 

catching ? 

The 



Octpb^, in each and every year, having any gun, net, engip^, 
or other mstrument, for the purpose and with the intent lo 
destroy, take, or kill, or shall wilfully destroy, take, or kiU, any 
bare, rabbit, pheasant, partridge, heath-fowl commonly called 
Black Game, or grouse commonly called Red Game, or any 
other Game ; or if any person or persons shall be found with 
aay gun, fire-arms, Uudgeon, or with any other offensive 
weapon, protecting, aiding, abetting, or assisting any such 
persop or persons as af<n'e8aid ; every perscm so offending, 
being thereof lawfully oonvicted, shall be adjudged guilty ef 
a misdemeanor, and shall be sentenced to transportation for 
any term not exceeding seven years, or shall receive sudi 
odiejr ponishmept at nay by law be inflicted on piersons 
guilty of misdemeanors, and as the Court before which audi 
oibiders may be tried and convicted shall adjudge : and if 
any such o£Eender or offenders shidl return into Great Britain 
hdoft^ the esfMiation of the term for which he or they shaO 
be so tran^orted, eontrary to the intent and meanii^ faeredf, 

e he 
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The heroes of Waterloo ought not to be so in- 
sulted every year, by such' a farrago of wretched 
nonsense. 

By the Revenue Act, the 48 th Geo. II I. c.55. 1808, 
in Schedule L, every person, who shall use any dog, 
gun, net, or other engine, for the purpose of taking 
or killing any Game whatever, or any woodcock, 
snipe, quail, or landrail, or any conies, in any part 

of 



he or they ao returning, and being thereof duly convicted, 
shall, be adjudged guilty of felony, and shall be sentenced to 
transportAtion for the term or terms of his or their natural life 
or lives. 

*^ And for the more easy and speedy bringing the offenders 
against this Act to justice, be it further enacted, That it shall 
and may be lawful to and for the ranger and rangers, and to 
and for the owner and owners, occupier and occupiers, of any 
such forest, chase, park, wood, plantation, close^ or other open 
or inclosed ground, and also for his, her, or their keeper and 
keepers, servant and servants, and also for any other person 
or persons, to seize and apprehend, -or to assist in seizing and 
apprehending such offender or o&nders by virtue of this Act, 
and by the authority of the same to convey and deliver such 
offender or offenders into the custody of a peace-dfficer, who 
is hereby authorized and directed to convey such offender or 
offenders before some one of his Majesty's Justices of the 
Peace for the county or place where such offence shall be 
alleged to have been conmiitted ; or in case such o&nder or 
offenders shall not be so apprehended, thed it shall tod may 

be 
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of Great Britain ; if he is a servant^ and charged as 
such^ and entered as a game-keeper, there shall be 
charged the annual sum of one pound one shilling ; 
and every other game-keeper not a servant^ arid ' 
every other person, then shall be charged three 
pounds three shillings. 

Here conies are expressly mentioned^ to remove 
any doubt whether they were Game or not. The 

Game 



be lawful for any such justice, on information before him, on 
the oath of any credible witness or witnesses, to issue his war- 
rant for the apprehension of such offender or offenders ; and if, 
upon the apprehension of any such offender or offenders, it 
shall appear to such Justice, on the oath of any credible wit- 
ness or witnesses, that the person or persons so charged hath 
or have been guilty of any or either of the said offences, it 
shall and may be lawful for such Justice to admit such person 
or persons so charged to bail, and in default of bail to commit 
such person or persons to the County Gaol until the next 
General Quarter Sessions of the Peace, or the next General 
Conmiission of Gaol Delivery to be holden for the same 
county or place, there to be tried and dealt with as .by this 
Act is directed." 

It is very extraordinary, that a Bill is brought in to repeal 
fluB excellent statute. The punishment is nothing more than 
that which every Court may inflict for petty larceny, viz. for 
stealing one penny, or <A)e farthing. See more upon this 
tubject— ^/. 

C2 
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Game here referred to must mean only hares,, 
pheasants, partridges, and moor-game. 

In the first Qualification Act^ \ZR. IL deer are 
caUed Game. In the 2d/ac. II. c. 27. heam^ mal- 
lard^ and such like^ are called Game ; but it is not 
supposed that any one need take out his certificate 
in order to use a gun for killing them. 

I have thus traced the denomination of Game 
through the labyrinth of the statutes : and this view 
of the subject may be useful both to the Judges in 
tha Courts of Law, and to the Justices of Peace in 
their respective jurisdictions. 

For every penalty under the Game Laws, which 
may be levied in a conviction before justices of the 
peace, an action may be brought : I would there- 
fore advise all justices never to convict but when 
the case is clear, and to leave every doubtful point 
to be decided first by a Court of Law. 

If a justice of peace declines to act upon any 
complaint under the Game Laws because he thinks 
he has not jurisdiction, he ought to make that spe- 
dally known to the complunant, either in writing;^ 
or befDre witnesses ; because if the justice does not 
procted from a mbtake in the law, the complainant^ 

in 
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in my opinion^ would not be debarred from 
an action at law^ or from maldng an application 
to the Court of King's Bench for a mandamus^ to 
order him to hear and try the merits of the infor- 
mation i which the magistrate would then rendily 
obey. 

The conclusion of this examination is^ that ho 
animals are now to be considered as falling under 
the denomination of Game^ except only hares, 
pheasants^ partridges, and grouse. 

The remainder of this treatise shall therefore 
be confined to the investigation of the laws re* 
specting these animals ; except as far as I may be in- 
duced to introduce the laws upon other animals, in 
order to elucidate or corroborate the propositions 
which I may advance concerning hares, pheasants, 
partridges, and grouse. By this latter word «tr€ in^ 
tended both Red Game and Black Game. 
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CHAP. II. 



GAME ]>OSS irOT BELONG TO THE KING. 



iwhR William Blackstone has frequently re- 
peated, that all Game bdongs to the King ; and that 
no subject is qualified to kill it, unless he or his 
have had a special grant from the Crown. 



I . ^ U.K r 



A short time only after I had b^tin the study 
of the Law, I chanced to find an authority cfirectlv 
oontniy to this doctrine : this led me to investigate 
the ratject ; and several years ago, I ventured to 
inserfMlie following note in the Second Volume, 
p. 419, of my edition of the Commentaries. 

^^The learned judge has frequently, and even 
zealously, inculcated the position, that the Common 
Law has vested the sole property of all the Game 
in England in the King alone; and of consequence, 

that no man, let his rank and fortune be what thev 

• 

may, is qualified to kill Game, or b exempt from 
the original penalties, unless he possesses some 

peculiar 
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peculiar privilege derived from the King. This doc- 
trine, enforced by so celebrated an author, apparently 
the result of mature deliberation, and which has 
been so long acquiesced in, the Editor should have 
questioned with diffidence, if he h^d not been fully 
persuaded that it was unsupported by any prior 
authority, and that the authorities to the contrary- 
were numerous and irresistible. 

« 

"The learned judge himself admits, that this is a . 

novel doctrine to such as call themselves qualified 

sportsmen ; yet he has referred to no preceding 

authority whatever in any partof the Commentaries ; 

but in Vol. II. p. 415, he has deduced this doctrine 

from two general principles ; viz. that the King is 

the ultimate proprietor of all the lands in, the kingdom, 

and therefore he has the right of the universal soil 

to enter thereon^ and to chase and take such creatures 

at his pleasure. From the King's right to the uni- 

versal soil, it is not evident why he should have a 

better right to take such creatures than to take any 

other production of that soil*. 

" And 



• According to the principles of the Feudal System, all 
land is held either mediately or immediately of the King. 
That is, every subject either holds of the King as his imme- 
diate lord ; or he holds of a subject, who holds in like manner 

^ either 



V 
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'^ And even if his Majesty should have a right 
to enter all the lands of the kingdom in jpor- 
suit of Game, this affords no inference that the 
land-owner may not enjoy this right concurrently 
tvith the King. But^ although no complaint can 
perhaps be made against the King for entering the 
lands of his subjects^ it has been determined that 
this power cannot be given to his foresters and 
servants^ in a case in Keilway^ which I shall presently 
have occasion to take notice of. 

^^ The other general principle relied upon by the 
learned Commentator is^ another maxim of the 
Common Lata, which he says he has frequently 
eked and illustrated, that these animals are bona 
vacantia, and, having no other otimerj belong to the 
King by his prerogative. It has been determined, 
that fish, if not confined, as in a trunk, cannot be 
called bona et catalla ; and so Game, till it is taken, 

is 



eidier immediately of the King, or of another subject between 
himfmd the King. And the land of every one, for want of an 
heir (propter defectum hceredum), will escheat to his immediate 
lord. The King is therefore the ultimus hceres of all the land 
^ the kingdonu This prerogative of the Crown fiimlahet no 
inference whatever with respect to the King's right to Uving 
creatures upon the land. 
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is everywhere smd to be nullius in bonis. But I am 
inclined to think that the very reverse of the maxim 
19 true^ and that btma vacantia belong to the first 
occupant or fortunate finder, except in those in- 
stances particularly specified by the Law, and in 
which they are expressly given to the King*. 

" A person 



* Treasare-trove, or trSsar-trouvSy which has been cmi« 
cealed under the earth, belongs to the King by his prerogative ; 
but whatever is found upon the surface of the earth belongs 
to the finder, against all the world, except the rightful owner, 
who has lost it, and not abandoned it. If he has abandoned 
it, then it becomes the absolute property of the fortunate 
finder. 

The following remarkable ctje, though only at Nisi Prius, 
has established the law upon the subject for ever ; which I 
will cite from the report at length. 

ARMORY V. DELAMIRIX. 

In Middlesex, coram Pratt, C. J. the 28th Geo. I. The 
plaintiff, being a chimney-sweeper's boy, found a jewel, and 
carried it to the defendant's shop (who was a goldsmith), 
to know what it was, and delivered it into the hands of the 
apprentice, who, under pretence of weighing it, took out the 
stones ; and calling to the master to let him know it came to 
three halfpence, the master offered the boy the money ; who 
refused to take it, and insisted to have the thing again : where- 
upon the apprentice delivered him back the socket, without 
the stones. And now^ in trover against the master, these 
points were ruled : 

1. ITiat the finder of a jewel, though he does not, by such 

findmg, 
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** A person might have acquired by occupancy, 
even in the last century, an estate in real property^* 
If a pearl should be found in an oyster, no lawyer, I 

tbdnk. 



finding, acquire an absolute property or ownership^ yet he has 
ftuch a property as will enable him to keep it against all but 
the rightful owner, and consequently may maintain trover. 

2. That the action well lay against the master, who gives a 
credit to his apprentice, and is answerable for his neglect. 

S. As to the value of the jewels several of the trade were 
examined, to prove what a jewel of the finest water that would 
fit the socket would be worth ; and the Chief Justice directed 
the jury, that unless the defendant did produce the jewel, and 
•hew it not to be of the finest water, they diould presume the 
strcmgest against him, and make the value of the best jewels 
the measure o£ their damages ; which they accordingly did. 
1 Strange Rep. 505. 

Lord Mansfield, in his argument respecting literary property, 
has justly reprobated the position, that whatever has not an 
owner must belong to the King. 

'' Pemberton argued, ^ that an almanac has no certain author ; 
therefore the King has the property, and, by consequence, may 
grant the property.' It was far fetched ; and it is truly said, 
that the consequence did not follow : for if there was no 
certain author, the property would not be the King's, but com- 
mon.'' Lord Mansfield, 4 Barr. 2W2. 

* Before the 29th Car. 11. c. S* a man might have found a 
landed estate in this country, perhaps one of considerable value, 
or might have obtained it merely by being the first fortunate 
claimant. If the owner of a landed estate had granted it to 
A for the life of B, and A had died before B, it was hdd that 

the 
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thinks would say that it was the property of the King. 
If all wild animals had belonged to the Crown, it 
would have been superfluous to have specified whales, 
sturgeons, and swans. Lord Coke tells us, that 
^ a swan is a royal fowl ; and all those the property 
whereof is not known, do belong to the King by his 
prerogative : and so whales and sturgeons are royal 
fish, and belong to the King by his prerogative :' 
Case of Swavsy 7 Co, J 6. ^ And the King may 
grant wild swans unmarked/ lb. 18. But these 
are the only animals which our Law has conferred 
this honour uponf . 

"It 



the grantor could not resume it till the death of B ; and if 
granted to A only, and not to him and his heirs, it was held 
that no heir or relation of A had any right to it. So the law 
gave it to the first person who, after B's death, ran upon the 
estate, and claimed it as his own. 

This abundantly shews that there is no ancient principle in 
the Law of England that vacant property belongs to the King. 

By the 29th Car. II. c. 3. this estate pur autre vie, or for the 
life of another, is made devisable by A , as his real property ; 
and by that, if he dies intestate, it is subject to the payment 
of A's debts ; and by the 14th Geo. II. c. 20. the surplus is 
divisible, as personal property, amongst his next of kin. 

t It is very remarkable, that the case of Susans, in the 7th 
Book of Lord Coke's Reports, is scarce noticed by Sir William 
Blackstone in his (Commentaries. That case, if he had 

adverted 
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'^ It is true that our Kings, prior to the Charta de 

forestd^ claimed and exercised the prerogative of 

making forests wherever they pleased^ over the 

grounds 



adverted to it, would have corrected the erroneous position 
that all wild birds and animals belong to the King. 

In the 34th year of the reign of Elixabeih^ the Queen 
claimed volatus cignorum et cignettorum ferorum vocatus^ a 
game of wild swans swimming in the estuary of Abbotsbury, in 
the county of Dorset* Lady Joan Yoimg was the defendant ; 
who pleaded in her defence, that the abbot of Abbotsbury 
had enjoyed by prescription all the swans swimming upon 
that estuary, and had been accustomed to mark them every 
year, by cutting ofiF one pinion of one wing ; that he surren* 
dered the premises to Henry VIII,. who granted the same to 
Giles Strangways, esq. from whom she derived her title. The 
sheriff had seized 400 white swans, which he retained for the 
legal owner ; and judgment was given for the Queen, because 
the prescription was improperly pleaded. 

In that case it appears, that the swan alone is a royal fowl ; 
but that a subject may have a right to wild swans by a grant 
from the Crown, and therefore may be entitled by prescription, 
which presumes an ancient grant. 

The case contains much curious learning. I will cite here 
a small part only : 

^'< It was resolved, that all white swans not marked, which 
having gained their natural liberty, and are swimming in an 
open and common river, might be seized to the King's use by 
his prerogative, because volaiiliay (quas sunt ferse naturae) alia 
sunt regalia, alia communia : and so aquatilvum alia sunt re* 
galia, alia communia : as a swan is a royal fowl ; and all those, 

the 
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I 

founds of their subjects. Within the limits of 
these forests^ certain wild animak were preserved, 
by severe laws^ for the recreation of the sovereign. 

A district 



the property whereof is not known, do belong to the King by 
his prerogative." 

But ^^ it was resolved, also, that the Subject might have 
property in white swans not marked (as some have swans not 
marked) in his private waters, the property of which belongs 
to him, and not to the King. But when the property of a swan 
cannot be known, the same, being of its nature a fowl royal, 
doth belong the King." 

In that report of Lord Coke's, a law respecting the young 
of swans is stated, which is an exception to the general law ; 
which is, that ' partus sequitur ventrem,' or the whole of the 
young or offspring belong to the owner of the mother or 
female. 

I shall cite the law, from Lord Coke's amusing account of it. 

<' It is said, that the truth of the matter was, that the Lord 
Strange had certain swans which were cocks, and Sir John 
Charlton certain swans which were hens, and they had cygnets 
between them ; and for these cygnets the owners did join in 
one action : for in such case, by the general custom of the 
realm, which is the common law in such case, the cygnets do 
belong to both the owners in common equally ; scilicet, to the 
oi^er of the cock and the owner of the hen ; and the cygnets 
shall be divided between them. And the law thereof is 
founded on a reason in natiure ; for the cock swan is an emblem 
or representation of an affectionate and true husband to his 
wife, above all other fowls ; for the cock swan holdeth himself 
to one female only, and for this cause nature hath conferred 
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A district thus bounded at the King's pleasure might 
have been granted by the King to any of his sub- 
jects who enjoyed the exclusive privilege either of 
a forest, chase, park, or free warren, according to 
the extent of the jurisdiction and powers conferred 
by the royal grant*. But beyond the boundaries of 
these privileged places nether the King nor any 
of his grantees cfeimed a property in the Game : 
for, according to the law of King Canute, Quilibet 
homo dignus venatione sud, in sylvd, et in agris sibi 
propriis, et in dominio suo; which law Man wood 
declares was confirmed by many succeeding Kings. 
Tit. For. pi. 3. If this were so, it cannot be correct 

what 



on him a gift beyond all others ; that^ is, to die so joyfully, 

that he sings sweetly when he dieth : upon which the poet 

saith: — . 

Dulcia defect^ modulatur cannina Ungui 

Cantator, cygnus, funeris ipse sui, &c. 

And therefore this case of the swan doth differ from the case 
of kine or other brute beasts." 

* But this power of converting the lands of a subject into a 
forest, or of preserving the Game for the King's use, without 
the consent of the owner of the soil, was taken away by the 
Charta de Foresta granted and renewed with Magna Charta^ 
of which it may be considered one great division. 

The King, therefore, since that time, could not grant a free 
warren to one subject over the lands of another. See Chapter 
Free Warren, post. ' 
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what the learned Commentator has advanced, that 
upon the Norman Conquest a new doctrine took 
place. By the Charta de Forestd^ all the new-made 
forests were disafforested, and thrown open again. 
But besides the creation of new forests by the Nor- 
man Kings, they had also made great additions and 
encroachments to the ancient Saxon forests ; these 
encroachments were called purlieus ; and as thesie 
were the same grievance to the owners of the land 
as the new forests, they also were disafforested, but 
with this distinction, that as the grievance extended 
only to the land-owner, he was allowed to enjoy his 
lands in as full a manner as he had done before the 
encroachment ; but they still continued, with respect 
to the rest of the world, under the forest-law juris- 
diction. Hence it followed as a consequence^ that 
the owner of a purlieu might hunt and kill Game 
within the limits of the purlieu, as any other man 
might have done in his own grounds : and the 
authorities of Lord Coke and Manwood concur, if 
deer come out of the forest into the purlieu, the 
purlieu-man may hunt and kill them, provided he 
does it fairly and without forestalling. And this 
distinction is mz^d^ ; if a stag can recover ihejilum 
forestce, the border of the forest, before the purlieu- 
man's dogs fasten upon him, he then belongs to the 
King or to the owner of the forest, and the puriieu- 
man must call his dogs back ; but if they fasten 

upon 
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upon him before he gain the forest, and he drag 
them into it, he belongs to the owner of the 
purlieu, who may enter the forest and carry him 
away. This alone is decisive ; but there are various 
authorities to the same effect In the year-book 
12 Hen. VIIL fo. 10. it is held, if a man drive a 
stag out of a forest and kill him, he shall gain no 
property in hitn, because he shall derive no advan- 
tage from his own wrongful act ; yet if the stag 
come out of himself beyond the limits of the forest, 
(lien any one may kill and take him, for they are 
animals ferof naturcBf et nullius in bonis ; and the 
maxim is, Capiat qui capere potest, i. e. Catch that 
catch can. 

*^ That the King has no property in deer or other 
Game, when they are out of a forest, was deter- 
mined also in a case reported by Keilway, 30, and 
copied by Manwood, 202. In that case, an action 
of trespass was brought for entering the plaintiff's 
close : the defendant pleaded, that the place in which 
the trespass was supposed to be committed was ad- 
joining to the IUng*s forest, and that the plaintiff 
was bound to impale the sud forest ; and that hf 
want of paling, four deer escaped out of the forest 
into the plaintiffs land, and that he the defendant 
entered by the command of the forester to drive 
them back to the forest. The Court held that this 

plea 
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plea was not good ; ^for though the plaintiff was in 
fault for not paling, yet it was not lawful for the 
forester or any person to drive the deer out of the 
ground^ or to take them ; and the reason was^ be- 
cause the King had no property in them ; and this 
was different from the case of tame cattle, where 
the property still remains in the owner though they 
are out of his ground, for which reason he may re- 
take them wherever he finds them ; but it is not so 
when the beasts are wild.* 

*^ The learned Judge frequently intimates that no 
person is exempt from the original penalties ; but I 
am inclined to think that no authority whatever can 
be found, that any penalties were ever inflicted for 
Idlling Game out of privileged grounds, except those 
which have been introduced by modern Game Laws, 
or the Qualification Acts. Lord Coke reports, that 
the Court held^ in the case 'of Monopolies, 1 1 Co. 
87, that ' it is true that none can make a park, 
chase, or warren, without the King's licence ; for 
that is quodam modo to appropriate those creatures, 
which ^xeferte natwrce et nullim in bonis y to himself, 
and to restrain them of their natural liberty, which 
he cannot do without the King's licence ; but for 
hunting, hjawking,&c. which are matters of pastime, 
pleasure,, and recreation, there needs no licence, 

B but 
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but every one may in his own land.use th^m at^hU 
pleasure, without any restraint to be made, unless by 
Parliantent, as appears by t)ie statutes of 1.1 Hen, 
VII. c. 17. 23 Eiiz. c. 10. an4 3 Jac. I, c. 13/ 

^^ These authorities are also recognize4 and coiir 
firmed in Bro. ^br. tit. Properties and; in. Ha^^ 
Commentary to F. N. B. 197. 

^^The following may serve as a specimen of th? 
authorities collected by Brooke : Quant beastes sa- 
vages le roye aler hprs del forrest, le property est 
hors del roy ; and again^ silz sount hors del parke, 
capienti conceditur. ^^In English. When wild, 
beasts of the King go out of the Forest, the 
property is out of the Kii^ ; and if they are out. 
of the Park, they are granted to him who catches 
them. 

^^ In a great case which was brought in 17 Ql 
from the Courts of Scotland befpre the House of. 
Lords, the question was. Whether by the law of 
Scotland the proprietor of an estate l^ts a right to 
monopolize the Game upon that estate for the use 
of himself and ps^rticular friends,, authorized, by. 
his licence, and to exclude all gentlemen, legally. 

qualified^ 
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qualified^ from fttllowing thkt ahliisemeilt over his 
M/tetie and other grounds^ not s^)eciaBy protected hjf 
any particular statute? The pHtited casfels of difi 
q>pellant and respondent contain' nluch curibti^ 
learning upon the Scotch Game Laws : but no id^a 
was suggested that the Game in Scotland belonged 
to the King. For the appellant; '\tKo insi^t^'d that 
hehad a right to entefr as a spoYtstafi'ali upofi' thd 
respondent's estate, the authdrity of^Pr^T3iht Bal- 
four, in hisPractics, was' diiehj^'relifed^upcyn; viz. 
^ It is leisome and permitted to all men to chaise 
hates, foxes; and alt other beistis, beand without 
forrestis, warrenis, parldi§, or watdi^:' But the 
judgment of the Lords heihg* for the respondent, 
this permission of coxirse must be confined to a 
marfs own estate. Livingstone^ esq. appellant y v. 
Lord Breadalbane, resptrkdent. « 

This is precisely the same as thfe law of England • 
for neither a lord of a manor; nor^hSs gamekeeper; 
can* go inta any part of the manor, which is not 
the lortffe own estate or waste, without being a 
trespasser like any other persdn.** 

Fromthe CaseofSwtinSj p. 27; it abundantly tp^ 
pears, that a' swan is the only bird whichJ is deified' 
with the appellation of a royal fowl. 

1)2 If 
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If all wild animals belonged to the King, he 
would be entitled to all wild geese, wiid-ducks, 
widgeons^ and teals ; which probably, would be a 
xnvLch more valuable species of property than wild 
swans. 

The history of the subject abundantly proves that 
the King never claimed any property in this valua - 
ble animal. It is very curious^ and also important : 
I shall state it here concisely. 

In the 25th Hen. VIII. c. 2. anno 1535, an Act 
was passed, intituled " To avoid destroying of wild- 
fowl/' The preamble states^ ^^ Where before thi» 
time there hath been within this realm great plenty 
of wild-fowl^ as ducks^ mallards, widgeons^ teals> 
wild-geese, and divers other kinds of wild-fowl, 
whereby not only the King's most honourable house- 
hold, and all the houses of the noblemen and pre- 
lates of this realm, have been furnished for the ne- 
cessary expenses of the same houses at convenient 
prices, but also all the markets of the same realm 
were sufficiently furnished with wild-fowl, then to 
be sold in such wise, that such as were meet to make 
provision of the same for their houses might, at 
reasonable prices, at the same markets be thereof 
provided." 

The 
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' Thestaftite then enacts^ that ^Mf any one ^hall 
*take with a net or engine any wild-fowl in the 
moulting season^ he shall forfeit 4cL for each bird. 
Gentlemen^ who had 40^. a year freehold^ might 
take uith spaniels and a long-bow only." 

But this statute was repealed 1 4 years afterwards^ 
by the 3d and 4th Ed. VI. e. 7 ; the preamble of 
which is very curious : ^^ Whereas in the five-and- 
twentieth year of the reign of your Majesty's father, 
of most famous memory. King Henry the Eighth, 
an Act was made, &c. and that no manner of com- 
mon commodity is sithen perceived to be grown of 
the same, being notably, by daily experience, found 
and known that there is, at this present, less plenty 
of fowl brought into' the markets than was before 
the making of the ssdd Act, which is taken to come 
of the punuhment of God, whose benefit was 
thereby taken away from the poor people that 
were wont to live by their skill in taking of the 
sadd fowl, &c." 

The former statute is therefore repealed. 

By the 2d Jac. 1. c.27 : ^^ No one whatever shall 
kill with a gun any mallard, teal, or widgeon, under 
a penalty of 20^. for each bird." This part of the 
i^tute has never been repealed. But a popr fen-man, 

who 
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.who had Idlled ten or twenty at one shot^ would 
,be much astonished if he were afterwards called upon 
to pay so naany pounds for his well-directed aim. 

By the Q Jnn. c. 2. and 10 Geo. IL c. 32. '^ if any 
one shall take wild-ducks or wild-fowl with nets^ 
whilst they are moulting^ between the first day of 
June and the first day of October^ he shall forfeit 
five shillings for each bird so taken." 

I have shortly traced this autt)^^^ ^ ^hew that 
4he King never claimed any interest in these valuar 
ble birds hy his prerogative ; but the owner of every 
pond pr marsh has the si^me propeorty in them as 
the owner of a decoy. I have very little doubts if 
they were maliciously driven from my premises 
which tfaey haunted^ I could have the same action 
as the owner of aji i^atient decoy. 
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CHAP. III. 

THE GAME BELONGS TO THE OWNER OP THE LAND 

UPON WHICH IT IS POUND. 



LiO'kB Ers^ine^ when he was at the Bsr, had a 

case laid before ki'm, requesting his opinion^ whether 
the lord of a Imahor could prevent a landnowner from 
killing Game upon a common^ where he had a right 
of common of pasture ; and not having answered it 
blefofe he was promoted to the Great Seal, and a 
reference being made .to Mr. Christian's Notes to 
BlacKstone's Co'nimentaries. he sent it to 'Mr. Chtis-^ 
tian, who in (consequence collected the following 
authorities upbn the subject. He sent them to the 
Lord Chancellor, who expressed his approbation of 
tUem. 

^' It Appears, bdth from priiiciptes and authorities^ 
that a landowner withiti a manot^ who has nothing 
more thaH a right oif cOtiinlbli ut>on thi t^t^^' 
tlthon^ be mdjf have a q^dlificatibn to kill datoe, 

has 
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has no right to kill Game upon the waste or com- 
mon ; but that where the commdners have only 
common of pasture^ the lord of the manor has the 
exclusive right to the Game upon the commons and 
waste within the manor. 

^^ A tenant of a manor or a landholder may have 
a right of hunting or fishing upon the waste^ as he 
has a right of pasturage ; but they are distinct and 
independent rights ; they must each be proved and 
supported^ either by an existing grant, or by pre- 
scription, which presumes an original grant from 
the lord to whom the soil and the whole interest 
attached to it still belongs, except what has been 
so granted to the commoners. 

^^ Fleta makes the distinction in lib. iv. c. 23, 24, 
& 26. In c. 23 de admens. past, he says : * lUis 
autein, qui communiam tantiim habent in fundo 
aUcujus, aliud remedium non competit nisi admen- 
suratio,* sect. 2. In c. 24, he calls communia 
pasturse, ^ jus pascendi.* In c. 2Q, he says : ^ Item 
poterit quis communiam cum alio et jus fodiendi^ 
sicut jus pascendi et jus venandi, piscandiy potandi, 
hauriendi, et alia plura, quae infinita sunt, faciendi 
cum libero access.u et recessu secundiim quod ad 
dictam communiam pastures pertinet.* The tenant 
may havejW venandi etpiscandi; but these rights; 

are 
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are not necessarily annex^ to the ju^ pascendi or 
common of pasture^ any niore than thejiisfo^^endi 
or the right of digging turf or of opening mines. 

*^The right of common of pasture can only be 
enjoyed^ according to the words of Lord Coke^ by 
the mouths of the cattle of him who has that right. 

^^ That the commoner has no right to kill or to 
take the Game upoti the common^ seems to be fully 
established in Coney's case. Godbolt, 122. 20 Eliz. 
— ^An action of trespass was brought against John 
Coney^ for digging of the plaintiffs close^ and killing 
eighteen conies there. Th6 defendant pleaded^ as 
to all the trespass but killing of two conies^ Not 
Guilty ; and as to them he said^ that the place 
where the trespass is supposed is a heathy in which 
he hath common of pasture ; and that he found 
them eating of the grass ; and that he killed them 
and carried them away^ as it was lawful for him 
to do. 

" This case was argued by Lord Coke, and his 
argument equally applies to every species of Game 
as to rabbits. He made two points : the first was, 
' Whether a commoner having common of pasture, 
may kill the conies which are upon the ground ; and 
he said^ he might not. And first he said, it is to 

be 
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be considered what interest he who hath the free* 
hold may have in such things as are fercB nature. 
Secondly^ what authority a commoner hath in the 
ground in which he hath common.— -To the first he 
said, although such beasts eivejbra? naturte, yet they 
are reduced to such property when they are in my 
ground by reason of my possession, which I there 
have in them, that I may have an action of trespass 
against him who takes them. But it is said, that 
he hath common there : What then ? — ^yet he cannot 
meddle with the sand, wood, or grass, but by taking 
of the same with the mouths of his 'cattte. 

^^ If he who hath the freehold bring an action 
against the commoner fox entering into his land ; 
if he plead Not Guilty, he cannot give in evidence, 
that he hath common there. It is doubted whether 
a man can have property in things which are fera 
nature; but in 10 Hen. VIL fo. Q, it is holden^ 
that an account lieth for' things feta natuxie *. 

Vide 



_ « 

^ Tbis argument, made by Lord Coke when Be was at the 
Bar, contains the most important authorities that Game, or aH 
wild animals, ibre the property of the land-owner ; and these 
two great dases I hare not seen referred to in any other book. 

The first was a writ of account against the bailiff of the 
plaintiff's park^ who had the care of a hundred head of deer. 

The 
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Fide 14 Hm. Vlll. fa. 1^ the Bifihop of 

case. As long as they are in Jus ground, they are in 
his possession, and he shall have an action of trespass 
. for the taking of them ; and tiie writ ^hall be damas 
suas. And in the Register, 102^ it is Quare duceni0$ 
cuniados suos pretii, &c. cepiC After hearing the 
argument; on the other side, Gaudy, Chief Justice, 

observed. 



The'de^ndaBt d^nuired to the declaration ; nndy al^ a long 
argument, the Court conceded thus to the arguiQent otKelle, 
which is worth repeating. ** And thus^ as to heron-sews, 
qparrow-hawksy and other such things, if there be any, every 
servant who hath any thing of his master's in governance shall 
render an account. So a man shall have a writ of account 
for the profits of a. park, notwithstanding it has not been in 
use before ; and also of a close, and of a river, as well as of a 
a manor, quodfurt concessum. An account, also, shall lie for 
deer, notwithstanding the property is in no gne ; and the reason 
is, because he had the sole interest in the soil. And if I grant 
to a man in any year to take a deer, a hare, or a rabbit, within 
my land, without a warrant, it is good^ because, when such 
wild beasts are on my land, I have .the interest in taking them, 
and no one else : and if I grant to my park-keeper the 
shoulders and the haunches of any deer which shall be killed, 
the giant is good ; and yet I have no more property in the 
deer, than I have in the fish in a river* But yet they are 
casual profits, which he to whom the soil belongs hath audio- 
rity to take with engines, or otherwise, on account of his 
uitevestin the soil, and no other person. Apd it is clear that 
a guardian in socage shall render aa . account of deer ; and 

Magna 
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' bbseired^ he cannot kill the conies ; and the Court 
gave judgment for the .pluntiff. 

^' In the 43d Eliz. a commoner attempted to 
'justify Idlling conies upon a common^ because they 
were there damage feasant ; and the Court there 
made a distinction between profitable animals 
and vermin. Bellew v. Langdon. Cro. Eliz. 876» 

Trespass 



Magna Charta wills qvi^ custos, t^c. sustentet parcos, vivaria, 
&c, ; which means not the inclosure only, but the profit; to wit, 
the deer. And before Westm. the Ist. an action of trespass 
lay for taking deer in my ground; yet he should not say, quid 
cepii damas suas ad valentiam tantitnif but the damages in this 
case should be inquired into, and should be larger, and, as in 
trespass, should be in the discretion of the jury. Quod omnes 
jusHciarii con€esserant quoad kocJ* 

This is a great authority, that in an action of trespass for 
taking deer, or any valuable ^nimal, on another's groiud, the 
damages should be inquired into, and should be larger, and, as 
in trespass^ should he in the discretion of the jury. 

So also if a man should, with his dogs, drive all the Game 
out of a preserve^ the jury may give damages, not merely for 
the injury done to the grass, but for the injury done to the 
estate by frightening away the Game. I had drawn this clear 
conclusion from the above ancient case ; but I am informed 
that the Court of King's Bench have lately so decided. The 
case is not yet printed. 

Or if a man had a river, where at any time he could take 
many valuable fish, and a person came and walked along the 

banki 
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Trespass for breaking his close^ and killing there 
200 conies. The defendant justifies^ for that he 
there had common appurtenant to such a house by 
prescription^ and because the conies were there 
damage feasant^ he killed them ; and it was there- 
upon demurred. The Court resolved, that the plea 
was not good ; for the coney is a beast of warren, 

and 



bank, and drove them with a cart-whip, or a fishing-rod, up 
or down the stream into another's ground, where they were 
taken, or from which they never returned ; the jury, both in 
moral and legal justice, ought to give the owner of the river 
the full value of the fish, in damages against such a trespasser. 

If a trustee in possession, or a guardian in socage, should 
kill Game upon the estate entrusted to his care, and consume 
them in his family; would he not be bound to account in 
equity to the cestuique trust, or to his ward? It maybe said, 
that the Game cannot be sold, and therefore they cannot be 
valued. I should think that that objection would not avail ; for 
they might be valued, as ducks, woodcocks, geese, and tilrkies, 
or other delicious'food, which can be bought. 

Or it might be inquired, what would any qualified gemtle- 
man have given for the privilege of killing and consuming so 
much Game? . 

For we learn from the above important case, and more im- 
portant from its antiquity, that every owner of the soil had the 
same exclusive ri^t to the animals upon the soil, as he had to 
the soil itself; and that he could grant to any one, that is, sell 
to any one, the right of taking these animals, without a deed. 

All this is the law of the present day. 
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and profitable as deer are^ andl not to be comf- 
pared- to vermin^ And therefor/e the keeping, of 
th^m by the owner of the soil is^ lawful/ and the 
killing of them unlawful and not justifiable. — ^Judgr 
mant for the plaintiff! 

'^This doctrine is not confined to rabbits .or deer ; 
but comprehends every species of Game^ and also 
every other species of animal which is profitable 
and saleable'^ and not of that noxious nature which 
the. public benefit justifies every subject in destroy- 
ing; In the case of Sutton v. Moody ^ 2 Salh. 556^ 
and in 1 Ld. Rdym. 25 1 ^ Lord Holt and the Court 
expressly declared^ * that a man has no more property 
in conies in a warren than any man has in hi^ own 
lamd. If A. starts a hare in my close, and kills her 
there^ it is my hare. The property continues aO 
the while in me ; but if he hunts it into the ground 
of a third person, then it is the hunter's.' And this 
he took upon the authority of 12 Hen. VIIL e. Q. 

**I remember an action of trover tried before 
Lord Kenyon at the sittings at Westminster. A 
gentleman^ the plaintiff, started a hare in one man's 
ground^ and coursed it into the ground of another^ 
where his greyhounds killed it. Tll^ owner of the 
field ' where it was killed, took it up, and carried it 
away. Lord Kenyon directed a verdict for the 

pldntiff. 
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pli^ntiffvand dted the djyitiiiction of;Lord Holt with 
appr(4)atipn,\ 

*^ The right of a commoner is well described in 
Bfidgmnn's Reports, p. 10^ in these words. ^ And 
as. the commoner may not meddle with the soil^ so 
cannot he meddle with any thing arising out of the 
land^ or that doth grow or is nourished by the same^ 
otherwise than to have hii^ cattle fed there ; and' 
therefore It is adjudged^ Mich. 5 Jac. that a com* 
moner cannot kill conies there^ but may bring his- 
action on ■ the case/ lluiugh this was only the 
argument, of Bridgman when he was counsel^ yet 
this is adopted with, approbation by Lord Kenyon, 

^^ I have 



* I was present in Court when the cause was tried, at 
the sittings at Westminster* Lord Kenyon, whose memory 
WIS Tery.exJzaocdinary, stated correctly what was laid down 
by lK>rd HoUr in Sq^onai^ Moody : but he.added,. << If this 
should not be tho}:|ghf; to,. bQ,, good' lav^^yo^kno^. where .to. 
apply r meaning, if the,defen^twm. dissatisfied, he might 
move for a new trial, in which the ^ubject.would be fully dis« 
cussed in t&e Court in which the action was brought^ But 
the verdict ,w^ acquiesced in. 

See my observatiofis upon these, cases, in Chapter VI. upon 
the Nature of the Property in Game, 
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^< I have been fiivoured by the late Mn Nares mtb 
a case from his father s notes^ in which it was not only 
decided^ that a commoner has no right to kill Game 
upon the common^ but that^ after notice to refrain^ 
the trespass must be certified to be wilful and 
malicious^ so as to entitle the lord^ the phuntiff^ to 
full oosts. It is the case of Sudnnerton v. JarvU, 
tried before Mr. Justice Nares^ Stafford spring 
assize3^ 1782. It was an action of trespass for 
breaking and entering, &c. It was proved that the 
plaintiff was lord of the manor^ and that the ' de- 
fendant was shooting on the waste^ a heath where 
there was Black Game. The defendant had notice 
from the plaintiff to go off; but he continued shoot- 
ing two hours afterwards. It was proved the defend- 
ant had a large estate, and a right of common 
upon the heath. — ^Verdict for the plaintiff : damages, 
one penny. 

'^ Then follows this entry in the Judge^s note- 
book. ^ I refused a certificate, not thinking it a 
wilful trespass, he never having been there before 
nor since, and thinking he had a right on account 
of his estate. However, the Court of Common- 
Pleas held, that his staying one moment after notice ; 
made it vrilful, and that I was bound to certify ; and 
therefore entered one, nunc pro tunc.* 

'^ This 
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This case must have been decided upon the 
principle^ that the lord of the manor is the owner 
of the soil upon the waste> and therefore has a 
right to the whole piroduce except the grass^ which 
may be taken by the mouths of the cattle of the 
commoners. It is a consequence of that general 
rule^ ^ CifjiLS est solum, ejus est usque qd ccebim et 
ad inferos.^ The right to the soil does not give the 
owner merely a right to those animals which are 
denominated Game, but to every other species of 
animal^ which is of value to an individual^ and not 
noxious or hurtful to the public. 

I 
"In the Year Book, 22 Hen. VI. fo. 54, it was 

held, that an action might be brought for taking and 
earrying away sex juvenes goshawks, *^ six young 
goshawks/' And it was laid down generally. En ce 
cos le ley entend le propretS des bestes en moy. ^^ In 
that case the law understands the property of the 
beasts to be in me." The owner of the soil has 
every production, mineral, vegetable, and animal. 
All wild bestes, or creatures, whilst they remain upon 
the soil, the law considers in his possession, and 
gives him alone the right of taking. Fish are not 
Game, and are everywhere annexed to the soil, 
where there is not an inconsbtent right originating 
either in an existing or presumed grant. 

K ''The 
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" The latv; is even more extensive than the nmxim^ 
* Cigus est solum, ejus est lisque ad coefum et nd 
inferos;* for where there is a right of property of 
titty kind^ the owner is entitled to all the produce 
of that property, both natup^A ^ and advendtious. 
As where one has the soil, artd another a tree 
growing upon it, the owner of the tree h^s not only 
the exclusive right to the fruit, but to every animal 
production, whilst it remains in or upon that tree. 
That is expressly decided in the bishop of London's 
case, cited by Lord Coke in his argument from the 
Year Book, 14 Ben. VIIL fo. 1. 

^ The following were the circumstances of the 
bishop of London's case. The bishop of London 
brought an action of trespass against the defendant, 
for entering his close ahd taking away his herons 
and shovelers. The defendant pleaded that tlie 
{fhtce where the trespass was supposed to be com- 
mitted was called the Park, and was demised to 
him by the bishop for a term of years. Tlie bishop 
replied, that he had demised <the park with an 
exception of the trees, and that the herons, wheh 
taken, were resting and abiding in the trees. Upon 
demurrer, the Court held, that by the exception of 
the trees the bishop had reserved to himself a right 
of ingress to the trees, and that he alone bad -h 

right 
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right to take the herons and shovelers^ or bees^ or 
wild faoney^ or whatever was annexed or attached 
to the tree^ whilst it continued so annexed or 
attached: and they gave judgment for the plaintiflf*. 

4 

" It is frequently said, that Game ought to be made 
the property of the owner of the ground. The 
ancient common law of England has made it such, 
as far as a property can exist in animals, which no 
fence can confine, and which have a power of 
conveying themselves at any time from one owner 
to another. That right, in the case of pheasants 
and partridges, was expressly declared by Parliament 
in the preamble of 11 Hen. VII. c. 17, in these 

words: 

; 

*- This is the most extensive case of all, and which I prohably 
should never have found if I had not fortunately perused 
Lord Coke's argument. 

It proves that an animal, whilst it is in a tree, is the pro- 
perty of the owner of the tree ; that whilst it is upon the 
ground, it is the property of the tenant in possession. 

This is true not only of herons, shovelers, game, and bees, 
but of every animiJ which is saleable. Nightingales may be 
sold, I am isformed, for several guineas each bird. It is 
possiHe that the owner of a hed^ or grove favourable to 
them, might make as much xif them as by the crop of wheat 
HI the adjoiniiig inclosure. Th^re is as much reason that he 
shomld foe protected by the law in the exclusive enjoyment 
of the vahiable fNroduce of his hedges, as in that of the surface 
of hit had. 
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words : " Forasmuch as divers persons^ having Kttic 

substance to live upon^ use many times to take a!nd 

destroy pheasants and partridges upon the lands 

and tenements of divers owners of the same, by the 

which the same owners lose not only their pleasure 

that they should have about hunting and taking the 

same, but sllso lose the prqfit and avail that by that 

occasion should grow to their household."^ The 

statute then enacts, that if any person should take 

any pheasants or partridges upon the Jreehold of 

another without the consent of the owner of the 

ground, he shall forfeit ten pounds ; one half to the 

prosecutor, and one half to the pwner. This statute 

is still in force, and it protects the prqfit and avail 

of two animals only by a penalty. But the profit 

arid avail of every other innoxious animal is secured 

ta the owner by the common law in an action of 

.trespass, not merely for an injury to the soil and 

herbage, but for taking and carrying away sua 

animalia^. 

" Silk. 



• This statute (11 Hen. VII. c. 17. anno I494<) I shall give 
here, as far as it respects pheasants and partridges. 

'<< Item. Forasmuch as divers persons, having little substance 
to live upon, use- many times, as wdl by nets, snares, or other 
engine^ to take and destroy pheasants and partridges upon 
the lordships, manors^ lands and tenements of divers owners 
and possessioners of the same^ without licence, consent or 

agrooiii€9H 
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*' Silk-worms are only a species of caterpillar; 
but where the breed of them is preserved by the 
owner of the soil^ every one ought^ both in moral 
and legal justice, to make full compensation to the 
owner for any injury done to them. So frogs, 
snails^ or butterflies, if they had a pecuniary 'value, 
would equally belong to the owner of the soiL 
Wild bees, and honey, are declared to be his 

property 



agreement of the same owners or possessioners, by the which 
the same owners and possessioners lose not c^ly their pleasure 
and disport, that they, their friends, and servants, should have 
about hawking, hunting, and taking of the same, but also they 
lose the profit and avail that by that occasion should grow 
to their household, to the great hurt of all lords and gentlemen, 
and others having any great livelihood within this realm : 

" Wherefore it is ordained and granted by the authority of 
the present Parliament, that it shall not be lawful to any 
person, of what condition he he^ to take or cause to be taken 
any pheasants or partridges by nets, snares, or other engines, 
out of his own warren, upon the freehold of any other person, 
without the assent, agreement, and special licence of the 
owner or possessioner of the same, upon pain of forfeiture of 
ten pounds ; the one half thereof to the party that will sue for 
the same by action of debt, or by bill or otherwise, and the 
other half to the owner or possessioner of the said ground^ 
upon which the said pheasants and partridges be so taken." 

This statute is certainly still in force ; there is no subse- 
quent 
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property in the bishop of London's case, or to belong 
to the owner of ^the tree^ if he is a different person 
from the owner of the ground. The law of England 
Upon this subject is consistent with itself, and with 
the rules of abstract justice respecting property. 

"If every man's house is his castle, so every 
man's field is his garden ; and no one has a better 

' right 

quent statute which expressly repeals it ; nor can I find one, 
that by inference or implication repeals it. 

This clearly excludes the lord of the manor, his gamekeeper, 
or any agent or grantee^ from every freehold within the 
manor, of which freehold he is not the owner or possessioner. 
The possessioner is a comprehensive word, to express the 
tenant in possession. 

An action for the penalty under this statute might be 
brought by the person in possession, against the lord's game- 
keeper ; and upon a demurrer, the question, whether the lord 
or the gamekeeper could take pheasants and partridges upon 
a freehold within the manor, might be decided at little expense, 
and the present authority of this statute might be ascertainied. 

It is not difficult, I think, to assign the reason why this 
statute has not been acted upon in modem times. The pro- 
secutor could not recover his costs, no costs being givea by the 
statute, (Hullock on Costs, p. 200 ;) five pounds at that time 
being considered sufficient to reward the prosecutor, after Uie 
payment of all his cost^ out of it. But as the value of money 
decreased, a moiety of the penalty afforded no inducement 
to any one to institute the action ; and, to discourage such a 

prosecutiiHi 
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right to take a pheasant^ woodcock^ lark, or butter- 
fly, out of another's field, than he has out of his 
garden or out of his house. 

" If the tenants of a manor have iinmemorially 
exercised the right of killing Game upon the waste, 
then it might be sustained as ^jm venandi originally 

granted 



prosecution still further, the 18th Eliz. c. 5, enacted^ that in 
all penal actions, if there was a verdict or judgment against 
the prosecutor, he shall pay all the costs of the defendant. 
But the party grieved in a penal action shall recover coists 
(Ibid. 17); and, therefore, if an action now was brought by 
the possessioner, or tenant in possession, he probably would 
recover the ten pounds, and would be allowed his costs against 
any one who should kill a pheasant or partridge upon the free- 
hold land in his possession, without his consent. 

Tliis statute suggests an obvious improvement upon the 
Game Laws, that instead of giving one half of the penalty 
to the poor, as under convictions before magistrates, that one 
half of the penalty should go to the tenant in possession of 
the land upon which the offence shall be committed. If ten 
pounds were thought not too high a penalty in the year 1494, 
when the tenant in possession could have recovered the whole 
of it for his own use against every trespasser upon his land, 
it surely could not be thought now too great a penalty against 
the unqualified trespasser. The unqualified possessioner 
would then have an interest in the preservation of the game, 
who now has clearly a great interest in its destruction and 
extirpation. 
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granted by the lord ; but I should think the Judges 
would require, besides proof of several instances of 
the exercise, strong traditional evidence, or evidence 
of reputation, that the tenants of that manor had 
a light of that sort peculiar to themselves, and dif- 
ferent from the rights of commoners in genersd. 



" Edward Christian. 



" Field Court, Grays Inn, 
Sept. 1, 1807." 



N' 
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CHAP. IV. 



PREE-WARREN. 



The following is Sir William Blackstone's descrip- 
tion of a Free- Warren ; viz. 

"These animals being looked upon as Royal GamCy 
and the sole property of our savage monarchs, this 
franchise of Free-Warren was invented to protect 
them, by giving the grantee a sole and exclusive 
power of killing such Game^ so far as his warren 
extended, on condition of his preventing other 
persons ; a man, therefore, that has the franchise 
of warren is, in reality, no more than a royal game- 
keeper : but no man, not even a lord of a manor, 
could by common law justify sporting on another^s 
soil, or even on his own, unless he had the liberty 
of free-warren." 2 Black. Zg. 

And in a subsequent page in the same Volume, 

the learned Judge proves the King had the sole 

right to the Game, because ^^ he may grant to his 

subjects an exclusive right of taking Game, which 

he could not do unless such a right was first 

inherent in himself.'* Ibid. 417* 

All 
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All this is perfectly erroneous^ as will appear from 
the following explanation of a Free- Warren. 

The truth is^ that the King never had such a 
power, and never did grant such an exclusive right 
to others. The King never could grant to A, the 
Game which waa upon B's estate ; but he could 
grant to A, free-warren over A's estate, and over 
A's estate only. 

, By this licence, or grant, the Game was better 
protected and preserved to the prior owner. It 
created a new freehold inheritance, transmissible 
from ancestor to heirs, which might be granted by a 
deed,and devised by a will. It was perfectly consistent 
with ihft grantee's ]:ight of property, which was made 
more valuable, and no other subject's right was in- 
fringed or diminished. 

With this grant, or patent, the owner had two 
distinct estates ; the Game, which was an appur- 
tenance, or adjunct property to the land, became 
fi distinct inheritance. The two estates might be 
l^parated by a d^ed or a wilL 

When free-warren existed by prescription, the 
King's gr^t was presumed; not, J conceive, as 
Judge Blackstone hais stated, tfa^t the annual owner 

of 
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of the land had granted it with a reservation of the 
Game to himself and his heirs. A £ree-warren 
could not be created by the act alone of the owner 
of the land; such a presumption was therefore 
inconsistent with the principles of law. 

But I shall introduce here what Manwood has 
said of a free-warren. 

" A warren is a place privileged for heists and 
fowls of warren only; and those are the hare, 
coney, pheasant, and partridge, (l Inst. 233.); and 
those warrens which are in forests, are either by 
grant or prescription. 

• 

" If by the King's grant, then the- words are : 
^ Quod ipse et hseredes sui habeant liberam war- 
renam in ommbus dominicis suis in N. in Com. B, 
dum tamen ferae illae non sint infra metas forestae 
nostrae, ita qu6d nullas intret terras illas ad fiigan- 
dum in eis vel aliquod capiend. quod ad warrenam 
pertinet.' And this is called a Free or Charter 
Warren ; and every such Charter would be very 
uncertain by the words, * Quod ad warrenam per- 
tinet,' if it was not certainly known what were 
beasts and fowls of warren : and therefore, in the 
Register in the writ of trespass for hunting in a 
warren, it is averred^ that the trespass was done 

there 
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there in taking and driving away those beasts or 
fowls which are beasts and fowls of warren ; which, 
as Budseus tells us, are such which may be taken by 
long-winged hawks; a ndthose are, the hare, the 
coney, the pheasant, and the partridge.** Manwood, 
Warren, 362, 

The right of free-warren is perfectly consistent 
with all the other rights of property, and with the 
right of the freeholder to all the Game upon his 
freehold. 

The owner of the land, when they were severed, 
' had no more right to kill the Game ip the free- 
warren than any other subject. This has been de- 
cided in remote times. See Year Books, 3 Hen.VL 

fo.28. ZAHen.Vl. fo.34. 5 /fen. VII. fo. 10. He 
had not originally, nor has now, any reason to 
complain. 

The land was either given to him gratuitously 
without the warren, or it was sold to him, and 
then the price was so much less ; so that in either 
case he has been deprived of nothing which he or 
his ancestors ever possessed, and he might still 
now purchase the right of free-warren over his own 
lands from the owner of the free-warren. 

A man 
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A man may have warren over another's land 
various ways; but still the original grant of the 
warren was by the King to the owner of the soil. 
The owner of these distinct estates may grant the 
warren and reserve the land, or may grant the 
land and reserve the warren, or may grant both to 
different persons. Thus one man gains free- 
warren over another's land consistently with every 
moral or equitable right to the exclusive enjoyment 
of property. 

The warren being a distinct estate from the land^ 
did not pass by the general word tappurtenance. 
Bro. abr. Tit. War. pi. 7* 

The King never since the Ckarta de Forestd 
could appropriate the Game over a subject's land 
to himself, nor make any grant respecting it to the 
prejudice of any of his subjects. If therefore he 
granted a free-warren to a lord of a manor over his 
demesne lands, the lord of the manor could not 
stock the common with rabbits to the prejudice of 
one who had a. prior right of common.— Grwe/ v. 
Leigh, Sir W. Jones, 12. anno 1 621. —Same case 
in Winch, l6. 

The same was held in favour ^of a commoner^ 

though 
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though he was only tenant at will. Timber ley r. 
Grobkam — Hotv. Sir T. Jones 5. anno 1671. 

In the case in Winch 1 6^ the counsel, Serjeant 
Attoe^ is made to say that a warren never was a 
flower of the Crown. This probably nieant nothing 
more than that the King himself has not the right 
of a free-warren over a subject's land ; but it cer- 
tainly has always been one of the flowers or prero- 
gatives of the Crown, to grant to the owner of land 
a free- warren over his own land. 

By the Ordinatio ForestcPy made 33 Edw. I. 
Stat. 1. anno Dom. 1305, it was enacted, "That 
in all his demesne lands, being returned by way of 
escheat or otherwise, the King shall have estate 
of free-chase and free-warren, and in such manner 
shall be kept for all manner of beasts.^ 

But here the King makes no claim of any beasts 
which are in his tenants* lands before they have 
escheated to him. 

Over these lands the free-warren is a flower of 
the Crown vested in him by the Legislature ; and he 
may afterwards grant these lands to the subject, 
either with or without this flower, at his pleasure, j 

The owner of the land within the free-warren 

might, 
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might, no doubt, purchase the ri^t dver Ym own 
land ; and if the ownet of free-warren has not tsuas 
cised his right for twenty years, the Courts of Law 
would probably presume such a grant, or rdease 
to the owner of the land. 

And if the owner of the land could not shew a 
grant with respect to the rest of the world, they 
would hold he had no title. So that by non-user 
for twenty years, the right of free-warren would 
probably be extinguished. 

Lord Holt has expressly declared, that every man 
in his own freehold has the same right to the 
Game as the owner of a free-warren has in the 
warren. 

But the owner of a free-warren has higher 
privileges. 

In the modem Reports we have but one case 
upon free-warrens. I shall give it at full length. 

Lord Dacre v. Tebb. 2 Black. Rep. 1151. 

Declaration in trespass for breaking apd entering 
his free-waiTen in Aveley in the county of Essex, 
and chasing, hunting, and killing divers foxes, 
hares, conies^ partridges, and pheasants of the 

plaintiff. 
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plaintiff, and taking away other his goods and 
chatteU* Oh Not Guilty pleaded^ and that by a 
special jury the defendant was found guilty "of 
breaking and entering the free- warren of the plain- 
tiff, and chasing and hunting one hare : damages 
Sixpence; and Not Guilty as to the residue. 

Glyn for the plaintiff moved, that the prothonotary 
might tax full costs, alleging that the statute 22 
and 23 Car. IL (which restricts costs in trespass, 
wiien the damages are under 40^. unless' the free- 
hold or title to the land came in question) did not 
extend to this action ; in which there could not 
possibly be any question relating to the land, but 
merely to the purchase of free-warren. For that 
. act related only to such actions of trespass, where 
some injury was done to the land*. Kempe 
shewed for cause, that it was possible the freehold 
or title to the land might be so interwoven with 
the title, to the free-warren, that both might come 
in question.' And when the title to the land might 
come in question, but did not, and the damages 
are under 40^. there shall be no more costs than 
damages. — Gould^ Justice. I think the Act of 
Parliament is confined to such actions of .trespass, 
where the soil or land is mentioned in the decla- 
ration as the subject of the trespass complained 
(rf. The right of the free-warren was not in the 

contemplation 



O^ tHE GAME LAWS. 65 

eontemplation of the Legislature. Bladcstoiie 
Justice of the same opinion. In acdons instituted 
merely for breaking fi:ee-warren^ it is impossible 
the title of the soil can ever come in question ; for 
thoujgh both may concur in one person, yet the 
title to the free-warren is always collateral to that 
of the land; for a man may have £ree-warren in 
alieno solo. Besides, the Game so hunted was the ' 
personal property of the owner of the free-warren ; 
and if any injury be done to personal property, 
that will take it out of the statute, and entitle the 
plaintiff to full costs. 

Nares Justice of the same opinion. 

V 

. •■J . . . . \ ^ • ^ » i 

De Grey Chief Justice absent. Rule absolute 
for taxing full costs. 

'* ■ . 

I am inclined to think the judgment of the 
Court in this case erroneous for both reasons, but 
particulalrly for the latter reason. 
* ■ . _ 

The 22d and 23d Car. IL c. Q. s. 136. enacts^ 
That in all actions of trespass wherein the Judge, 
at the trial of the cause, shall not find* and certify 
under his hand, upon the back of the record, that 
tbejreehoidj ox title qf the /a?u/> mentioned in the 
pluntiff's declaration; was chiefly inqujestion; the 
;^j;. F plaintiff. 
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i 

plaiMifi^ m case tfat datnag^ given hf the jucf 
tre itttder 4ar.^ shill reeover no more ocNsia thati 

dUiiftges. 

» 

In this ease tbe JuclgeS: think the trespass must 
affiet the land <Mr soil ; hut the words erf the statute^ 
Jr^teholdi or litie 4^ the Umd^ do not9 1 should thkik, 
mten the freehold qi the landf or tile title of ^e 
land : hut I shouM think freehold is a 6ubstantive 
Word^ and therefore the freehold of the free-warren, 
or franehise of the free^warre^^ might have come in 
question. 

If a free-warr^ be wt^lth AGi. it J^Vy th«i im^er 
of it for life surely has a freehold^ for. which he may 
tote at iiVi eleetion. 

So a man may have a freehold in a fishery^ 
withotil having titiy title tb the hind. 

The defendant might hav^ pleiidisd and p&ftA, 
that the free-warren was his freehold, and not the 
plwWtiflPs. ' 

lite 'harfe Was p6r$0tnd i^tiiptAf, surety cttMot ^ 

d6it«d; : Halt ((QfttAe 'Mait go ^th the inhcrhkbcifc \ 

it «HH 1^ t^^^ii^fit -^ 1^ o#hef M Ibhe ittH^y 

'■ ' and 
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and not to his executor. It cannot be taken in 
execution, as goods and chattels. It cannot be 
considered personal property, till it is killed, or 
separated from the inheritance. It is exactly 
like fish in a fishery. It is part of the inheritance ; 
or, according to the phrase, it savours of the realty. 
Till it is killed, it can have no quality of personal 
property. This must have been said by the leariied 
Judge inadvertently and unadvisedly. A moment^s 
consideration would have corrected the error. See 

■ 

the chapter upon the nature of the Property in 
Game. Chapter Vf. j&o^. 



F 2 CHAP. 
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CHAP. V. 



I .'♦ 



AEPORf ^ OF THE COMMITTEE OF THE HOUSE OF 

COMMONS. 



The Honourable Member who composed the fol- 
lowing Report, very candiclly admitted, that the 
authorities and substance of it were collected from 
my Notes to l^ir William Blackstone's Commen- 
taries. 

Report frtm the Committee on the Game Laws. 

The Committee appointed to take into considera- 
tion the Laws relating to Game, and to report 
their observations and opinion thereupon, from 
time to time, to the House, have considered the 
matters to them referred, and agreed upon the 
following Report : — 

" Your Committee, in investigating this import- 
ant subject, proceeded to the consideration of the 

present 
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present existing laws for the preservation of Game ; 
their adequacy to their professed object, their policy 
and justice, and their effects upon the habits and 
morals of the lower orders of the community. In 
considering the existing state of the law upon this 
subject, their attention was naturally directed, in 
the first place, to its state in the early periods of the 
Common Law ; and in that, your Committee finds 
concurrent and undisturbed authorities for contem- 
plating Game as the exclusive right of the pro- 
prietor of the land ratione soli. In a law of Canute's 
(vide 4th Institutesy p. 320,) yout^ Coftimittee find 
that he thus expresses himself,-^Pr^^erea autefii 
concedo ut in propriis ipsiiLS priediis quisque tarn in 
agris quam in sylvis excitet agitetque Jeras ; and in 
Blackstone II, p. 415, Sit quilibet homo dignus 
venatione sud in sylvd et in agris situ propriis et in 
dominio suo. In the preamble of the Statiites, 
1 1th Hen. VII. c. 17^ a Parliamentary recognition 
of the Common Law is most distinctly made/ and 
in unequivocal language. It states, that persons 
of little substance destroy pheasants and partridges 
upon the lordships, manors, lands, and tenements of 
divers owners and possessioners of the same, with* 
out licence, consent, or agreement of the same pos- 
sessioners, by which the same lose not only their 
pleasure and disport^ that they^ their friends^ and 
servants should have about hawldhg, hunting, and 

taldng 
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taking of the same, but also tfaey lose the profit 
and avail that i^hauld grow to their household, &c. 

.... . » 

^^Ip th^ 4th Iiutitut^y p. 304, it is laid domi, 

titnat seeing the wild beasts do belong to the purlieur 

men rationesoli^^Q long as they remain in his grounds 

he may kill theui, for the property ratione soH is in 

}Hqf). la I ] Cake's Reports, p. 876, it is laid down, 

%^ for hjiwkipg, hunting, ^. there needeth not 

any licence ; hwt every one may, in bis own knd^ 

ju^^ theip at his pleasure, without any restraint to 

h^ made, if ^ot by Parliament^ as appears by the 

st^utes II Ben. VJIL ^. 17, 23 &iz. e* 10, aa4 

^Jojf^es {. c. 13» 

9 

^* In SuUoiji und Mijody's 5 Modern Heports, 
p. 375, tiolt, C« flustice, says, the conies are sis 
much his, in his grpundj, as if they were in a war- 
ing, md the property is ratione solL So in the Ye^r^ 
)^pk^ IQ, Hen, VIU. pj* 10, if a man starta hare \n 
\^f9l^^ groynd^ hi^ h^ a property in it ratim^ 40IL 



.V * 



f^^ limitation, and to a certam degree in d^o* 

gfi4^n of the Common L^w, ^ jrarietyof ^tatnt^i 

hM s^^tfid to pen^ties, persons who, not having 

oertfiia qui^cfrtipn^f ^aU, ^ven up<m theijr wm 

iUfhdsj^ |4ll any of th99^ wikl aaimab whic)) comt 

Vflde?.^ 4enoiw^^ 

"By 



\ 



'' 3y the latb^cA. II„ sitet. V. ^ 13, J$ymen 
not lumfig 40s. per mnum^ WiA pn$^ oot bi^Hii^ 
IQ/. per afmum, ar^ prohibited Irom taking m in-- 
simyiog conies, h^es, ko. under paiB cif a yi^arV 
imprboiiineiit. (This Statute appes^^ ta be thi? 
first introductioH q( a qualification to kiU Gmm,) 
By the 32d Hen. VIIL c. &. a penaky upon seUing 
Game was first enacted ; but this was a temporary 
law, which was au^rf^d to expire ; and tb^ taile of 
Game was uot again ro^trained tiU tbf^ L$j^ /<if9$^ |^* 
c- 37- By the MJ^m^si U 9. i3, the qwMll^^ 
tijon to l^iU Qam« W9» io^reased Ift 40^. ift kfldLipi 
200/. in pergonal property. 

''By 4he 22d and 23d Car. II. i^ %», loHiit of 
manors, not under the degree of eaquirei, may^ )^ 
writing under their hands and seals, appoint game- 
keepers mthtn thdf reepeetive imiEors^ iKbfi tiiay 
kitt eonies^ Iwres, &a. and ojdoier Gasui, md hfi tfaii 
unrrant of a jusdee may aeudi iMOMt of pfrtfji; 
pieiiibited to UiU i?^uBe. 

^ It appears to your Cbmmsttte,. ^tt thtt ftlariwlii 
2td and QiSd Cor. ij. w tbc^ icsiiastani^e^ ji^tlifff m 
oiH^ iitatiile», leporta, ei lam tceatiieif, ua ifrbMliilhAt 
litdt^inanoii aM disAfigiadi^ from *&<* laMbt 
owners^ in regard to Game. 

" The 
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'^ The same statute^ section 3, confines the quali- 
fication to kill Game to persons having lands of 
inheritance of 100/. per annum^ or leases of 1 50/. 
(to which are added other descriptions of personal 
qualifications) ; and persons not having such quali- 
fications, are declared to be persons not allowed tci 

.bav6 or keep game dogs, &c. 

/ . . _ • 

'' The 2!2d and 23d Car. IL c. 25, was followed 
by 4th and bXhWillicmt and Mary^ c. 23, and the 
28th Geo. II. c. 12 ; which enacted penalties against 
unqualified, and, finally, against qualified persons, 
who shall buy, sell, or offer to sell, any hare, 
pheasant, partridge, &c. Similar penalties are 
therdn enacted against unqualified persons having 
Game in their possession. 

* r - • • > 

\ > # * ' 

^^ Such appears to your Committee to be;the state 
of the Laws respecting Game, as they at present 
stand. The various and numberiess 'sjfcatutes which 
have been enacted upon the subjiect, and to which 
your Committee have not thought it requisite to 
allude, have not been unobserved by them ; but 
seeing'that they are merely supjdemetitary to those 
to whid^'your Committee has m^de, reference, they 
have not fdit it important to enter into, a detail of 
their enactments'. 

"Your 
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" Your Committee cannot but conclude^ that, by 
the Common Law, every possessor of land has an 
exclusive right ratione soli to all the animals fent 
nature found upon his land ; and that he may 
pursue and kill them himself, or authorize any 
other person to pursue or kill them ; and that he 
may now by the Common Law/ which in so far 
continues unrestrained by any subsequent statute, 
support an action against any person who shall take, 
kill, or chase them. 

^* The statutes to which your Committee have 
referred, have, in limitation of the Common Law, 
subjected to penalties persons who, not haying 
certain qualifications, shall exercise their Common- 
Law right ; but they have not divested the possessor 
of his right, nor have they given power to any other 
person to exercise that right, without the consent 
of the possessor. 

^' It appears to your Committee, that, the 22d 
and 23d Car. IL has merely the effect of exempt- 
ing from those liabilities which were previously 

4 4 

enacted ag^nst unqualified persons, such game- 
keepers as shall receive exemption from them by 
the lords of manors (and which exemption the said 
lords of manors are thereby empowered to ^ve), 

but 



but thfA th^ rwtHMPfl^: Hpw ^ ^ ^i Qv^^ i^pially 

'^ Your ComexHtee cooceiv^, thijt,, iq th^ present 
st9t>e of 9pcit$ty, thec^ ii| )ittl<^ p^om^ilUy that the 
laifs. above referred tq^ c^n continue adequate to the 
ob^ct for which they wc^-e ori^inaQy enacted. The 
comtiK^rcial prosperity of th^ (country, the immense 
accumyl^Ion of personal property, ai^d the conse- 
quent habits of luxury and indulgence, operate a^ a 
constant excitement to their infraction^ which no 
legislative; interference th^t your Committee could 
recoipmend appear^ likely to counteract. 

^' tt appears that, under the present system, those 
possessors of land who fait within the statutable 
cBs^ualiftoatlons fed little or no Interest in the pre- 
servation of the Game ; and that they are less active 
in repressing the baneful practice of poaching, than if 
they remained entitled to kill and enjoy tha Oame^ 
found upon their own lands. Nor is it unnatural 
to suppose, that the injury done to the crops, in 
those situations where Game is superabundant, may 
induce the possessors of land, thus circumstancecl, 
rattier to encoiirage than to suppress 3Iegal modes' 
of destroyio£ H« 

the 
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tb^ pc^^iKpr^ of Jbind appeim fiirdier t«» yow Cqbh 
iB^ttee e^^^^y prpbl^ip^ti^:*!. The ,G%m ii 
maintained by the pr6duce of tjhe laad ; am} yom 
Committee is not aware of any valid grounds for 
inaiiiiwQg to mthhold, from the po^sesson of iahd> 
tb» filnjii^mefkt of that property ^rhich hat wppeBx^ 
by the Common Law to belong to them. 

^^ TkiH present system of Qame Lavs produces 
the effect of encouraging its iUegial wad irregokr 
destnictton by poachers^ in whom an intecest is 
thereby created to obtain a livelihood by systematie 
and habitual infractions of the Um^ It can hardly 
be necessary for your Committee to point out- the 
misdiievoua influence of sueh a state upon the 
moral conduct ol those who addict themselves to 
such practices : to them may be readily traeed many 
of the irregularities, and most of the crimes, which 
$xe prevaJentiimQng the lower orders ui «|^<Hkltvral 
diitriets. 

^^ Your Cojwmttee hesitate 40 i^ecpmnftmid, at 
Om l^te period ^ the si^ason, t^ introduction of 
an immediate measure, upon a subject whieh aflSscts 
^ variety of Snter^ts ; but they cannot abstain from 
fxpressing ia ^8anguine expeetsliqp, that by ikit 
fiitttre adoptlcm lof aoiae jhe^atie,^ founded upon 
the principle recognized^ as your Conunittea con* 

ceive. 
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ceive/ - by the Common haw, much • of the evils 
orighmting in the present system of the Game Laws 
may be ultimately removed. 






Upon mature consideration of the prraoises^ 
your Committee have come to the following Reso- 
lution: — 

r ^^ Resolved-^That'it is the opinion of this Com- 
mittee, that all Gainie should be the property of the 
person upon whose lands such Crame should be 
found. 

•* Wth June \%\%r 

ih The Committee have not resolved/ that Game is 
the:property of the person on whose land it is founds 
but ikouH be his property. 

This is a very vague and indefinite expression ; it 
is difficult to say, whether the words ^* should h^ 
refer to moral propriety or expediency, or political 
propriety or expediency, or whether from legal prin- 
ciples it ought in all cases to be so decided by the 
Courts of Law. . Upon the last construction of the 
words>' I hope I have abundantly proved, that in all 
cases it has been so dedded ; and therefore, we may 
confidently conclude^ that in all future cases it will 
be so dedded. 

If 
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If all Game belonged to the King, then he might 
give up his rights as far as it still remains in himself, 
to be disposed of by Parliament for the good of his 
subjects. 

Or, if there was no property in* Game, but it was 
common to all, then the Parliament, as the repre- 
sentative of the people, or the organ by which 
thpy declare their will, might be justified in giving 
it to every land-owner, in order to render it most 
productive of general good. 

But God forbid that a thought should ever be 
indulged that the Parliament should take, a valuable 
right from one subject,' and transfer it to another, 
without his consent, or without restoring him a full 
equivalent. 

The justice of Parliament ought ever to be as 
boundless as its omnipotence. 



CHAP. 
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CHAP. Vi. 



WHAT lUKD 0|P*r&OP£RTY IS TGiJtUL ? 



All property, by the law of England, must either 
be real or personal property* Every thing fiit^d or 
moreable, whidi any Englishman lean call his^ <fm\, 
must ehb^r have the qualities of ml ptoperty^ or 
the tqitaliiies of ptraotid property. 

Wild animals may be said to be the adjunct or 
i^purteliaiice of property. The adjunct of personal 
property must be persotHd property, as the wool of 
a sheep, the milk of a cow, the hair of a horse's 
tail, and the quills of a goose ; all which, jf any one 
steals, he will be guilty of petty or grand larceny, 
according to the value which is taken at one time. 

But Game, or wild animals, before they are killed 
or taken, must, I think, be considered like growing 
com, trees^ fruity and roots, as real property^ or part 

or 



of the inheifiiaiieev They wiH pa«^ M ti^ Wit ifet 
law ; they savour of the realty. But wheil they ah^ 
killed^ or taken, they are then separated from the 
realty, and have the qualities of eom reaped^ or 
grass mbwed, trees cut down, fruit plucked from a 
trei^^ or Iroots^ aa potatoes or carrots^ dag up; ' It 
nc^er was felony, by the Common Law, to isteal mtf 
of th^^ at the time when, ihef weie at^rated Irom 
the freehold : after they were separated, they then 
bad aU the qualities c>f perk)iia) property. They 
paiSB to the personal rei^resentatiye ; trover nrny be 
brou^t for them; and tbey are tlie subjeeta of 
larteny. If I have shot a hare in itiy orchard, of 
field, or a wild duek upon my pond, there seems to 
be every feasdn that I should havte the aatne nsniady> 
both criminally and civilly, against him who comes 
afterwards to take them ciway, as t sti^uM fnive 
against him who, tinder the ^ame tircum^<»inces> 
eomes to tak^ away the fmit 1 ha>re shaken fnCMtt 
my trees, or the roots, as potatoes, MtnifH^ 9u6. 
adiich I have dug w puUed up in my gardi^i. '• : 

If a man comes td tek^ eaith-woftmi &i ^w- 
worms from my grass-pl<ot> he woald tatee paft M 
the realty ; but if I have collected so many, and 
bad l^em seHtire in a pot^ so ^at they m^t'be 
said t6 dtigl«»s for a (^on^erable price, it cannot, 
I thinks be dbilbiec^ Imt I laftiilittld batfe the same 

remedy 
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remedy as if he took or stole any other personal 
chattel of the same value. 

Can' then trover be brought against a man who 
comes upon another's premises, and takes and 
carries away a live wild animal resting and abiding 
there ? The law, I conceive, mil be the same, whether 
the animal is a fish, bird, quadruped, or reptile. 

It has lately been dedded, that trover may be 
brought against one who cuts another's corn and 
cariies it away ; but there the defendant treated 
the com as if he were the real owner, and ther^ore 
he would not carry it away at the time the trespass 
was committed. Davies v. Connop, 1 Price 6o. . 

# / . . , . « » ' 

I have not found any authority that trover may 
be brought,, when that which was part of the realty 
was carried away without any intermission between 
the. taking and asportation ; and the cases in tres- 
pass, in such cases, negative the conclusion, that 
what is so separated can be considered as personality, 
so as to ^ve the plaintiff his costs. See all the 
cases in* fiTiJ/acA upon Costs. 

I see one learned special pleader thinks the 
plaintiff might recover his costs in an action for 
trespass, and taking away a hare or any . Game* . i 

It 
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rt has not yet been so decided/ and perhaps It 
never will; and until there is such a decision, perhaps r ' 
the action of trover in such a case cannot be main- * 
tained. 

But if a stranger were to take or kill any wild 
animal upon another's land ; if the owner of the 
land could possess himself of it^ the stranger^ I am 
of opinion, could not bring an action of trover to 
recover it : and even if it were taken from him by 
force, his only action would be for an assault, and 
not for the privation of his property. The law in 
that case, I conceive, would be precisely the same, 
whether the animal was wild or tame. But I 
am obliged to hazard this opinion as the result of 
legal reasoning, and a deduction from general 
principles of law, not yet supported by judicial 
decisions. 

Sir William Blackstone is reported to have said 
upon the Bench^ in the Court of Common Pleas, 
that Game in a Free-warren is personal property: 
but that he must have said inadvertently ; a moment s 
consideration would have corrected the error. The 
Free-warren is an estate of inheritance : if the exe- 
cutor were to take the Game^ the estate of ^ the heir 
would be annihilated; it is the sine qvA non^ or 
that without which the inheritance cannot exist. 

G This 
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This is one of those errors which a professional 
man is unfortunate in falling into : but it is unfortu- 
nate for science, that they should be perpetuated 
by publication. I had read the proposition many 
times, before the fallacy of it presented itself to my 
rnlhd. S^e ante. Chapter IV. p« 57^ Free-Warren. 
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CHAP. VIL 



THE CAUSES OF THE CONFUSION RESPECTING GABfE. 



Besides the error that Sir William Black- 
stone has fallen into^ that all the Game originally 
belonged to the King ; and that it still does belong 
to him^ except as far as he has granted it to 
others, being usually the lords of manors ; there 
are no less than three other great sources of 
error respecting Game: one is, by confounding 
the civil law with the law of England ; the second^ 
by, attributing the Game Laws to the Feudal System, 
with which they have had no connection ; and the 
third is, by referring the right to Game, or wild 
animals, to very false conceptions of natural law 
or moral justice. 

The Civil.^or Roman Law has been called the 
perfection of reason ; but upon this subject I think 
it will be found far inferior to the Law of England. 

In 
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In that law^ upon every occasion, a wild animal 
is given to him who can catch it, even upon an- 
other's land*. 

This law is one great cause of the confusion 
in England : we have taken the description from 
the Latin language, ^sfene, or animaliafenp na- 
tune; and this has led many erroneously to think 
that we have also adopted, with the language, the 
law upon the subject. 

But 



* The following is the Civil or Roman Law respecting Game. 

^* De Occupaiione Ferarum. — Ferae igitur bestiae, etvolucres, 
et pisceS) et omnia animalia, quae mari, coelo, et terr& nascuntur, 
simul atque ab alioque capta fuerint, jure gentium statim illius 
esse incipiunt; quod enim ante nuUius est, id naturali ratione 
oecupanti Qonceditur: nee interestj feras bestiaa et volucres 
utrum in suo fundo quis capiat, an in alieno. Plane qui ali- 
enum fundum ingreditur venandi aut occupandi gratis, potest 
a domino, si is precviderit, prohiberi ne ingrediatur. 

'' Dej^piOus. — Apium quoque fera natura est; itaque apes, 
quae in arbore tua 9onstituerint,antequama te alveo includantur, 
non magis tuae intelliguntur esse, quam volucres quae in arbore 
tua nidum fecerint: adeoque, si alius eos incluserit| is earum 
dominus erit." Justinian' fi Inst. lib. ii. tit. 1. seCt. \% 14. 

All this is thus neatly translated by Harris, in his edition : 

^1 Wild beasts, birds, l)sh, and all the animals which are bred 
either ii^ the sea, the air, or i^pon the earth, do, as soon as they 
are ta)cen, become iqsta^tly, by the Jaw of nations, the property 

■ of 
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But the whole current of authorities, from the 
iir^t judgment upon the subject to the present day^ 
prove that the antient law of Rome was never the 
law of England upon Game or wild animals. 

Another great error that many fall into is, that 
they attribute the Game Laws to the Feudal Systemf* 

It 



of the captor : for it is agreeable to natural reason, that those 
things which have no owner, shoUld become the ptbperty of 
the first occupant: and it is not material whethei^ they are 
taken by a man upon his own ground, or upon the ground of 
another. But yet it is certain, that whoever hath entered into 
the ground of another for the sake of hunting or fowling, 
might have been prohibited from entering by the proprietor of 
the ground, if he had foreseen the intent. 

5' Bees also are wild; and therefore, although they swarm 
upon a tree which is yours^ they are not reputed, until tiiey 
are hived by you, to be more your property than the birds 
which have nests there; and therefore, if any other person 
shall inclose them in a hive, he then becomes their proprietor.'* 

This has been strangely mixed up with the Law of England; 
but it never formed any part of it. 

The Law of England upon this subject is far more agree- 
able to natural reason, and consonant to eternal wisdom and 
justice. ^ 

f This is an error which, un£cnrtanately, has been encoui- 
raged by Sir William Blackstone, who has advanced, that, 
^'with regard to the rise and origin of our present civil 

prohibitions. 
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It is easy to censure what we do not understand. 
Hence feudal tyranny and slavery are applied 
without reason or meaning, where we wish to 
condemn or express* our dislike. The laws respect- 
ing Game have no reference whatever to the feudal 
system ; animals are not considered by any writer 
as forming any part of that sjrstem. In this coun« 
try, when a superior granted land to hold of him- 
self, upon condition of following him to war, or 
of doing suit and service in his court, the animals 
were part of the produce of the land ; and the maxim 
as antient as that i^ystem immediately attached 
upon that grant, Cyjus est solum, ejus est usque ad 
cdbim et ad centrum; or sometimes, to use a 
stronger word in opposition to ^celum, the maxim 
concludes with usqu^ ad inferos. 

The first restriction, or statute introducing a 
qualification to kill Game, was in the 13 Ric. II. 
in the year 1389, when the spirit of the feudal 
system was gone. 

The 



prohibitions, it will be found that aU Forest and Grame Laws 
Were introdaced into Europe at' the same time, and by the 
same policy, as gvre bhth to the Feudal System." 2 Bkbck. 
Cmb. 412. - 
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The ilext source of error flows from a fiike con* 
ception of the moral principle^ or the ori^aal 
foundation of all property. 

It is said that Game, or wild animals, are com*' 
mon to all, and that they become the exclusive 
property of the first occupant, or of any one who 
fortunately can catch them. 

These animals are declared to be the gift of the 
Creator to all mankind ; and resemble the rain from 
heaven, the lur, and the sun-beams. 

All this will be true of animals either swimming 
in the ocean, or floatipg^ upon the ociean, or flying 
over the ^cean. The animals caught there, and 
appropriated by any one to his own use, by the 
universal consent of mankind, become as fully his 
as the water in the wave, the rain from heaven, or 
the sun-beams which watnthim* . " ' 



1. . 



'.J : ..f 



3ut when these animals. are fed and ^nourished 
upon my undisputed property, or take refugeth^re, 
then I think it as agreeable to the general sense^f ' 
and understanding of mankind, that ho one has a 
better righttp.mvade my propei'ty to take tfaetn, 
ihm he has to ti^ke the rmn water from my cistern, or 
to corpe into my dj^vpi|]ig-itKim> or summer-house, 

to 
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to bask in the sun-beams^ or to be refreshed by the 
purity of the passing bre^e. 

The sun shone alike upon the Conqueror and 
tte Cynic; and neither had a right to Intercept the 
beams which had warmed and cheered the dwelling 
of the other^ 

\ ' ■ 
All these are valuable adjuncts or appurtenances 

of uricontro verted property : he who deprives us of 

the exclusive enjoyment of them, lessens the value 

of that property which all are labouring to acquire* 

Sic utere tuo ut non alienum kedas — " Use your own 

property, liberty, and rights, without producing any 

diminution of those of others,'' is not only a maxim 

of the Law of England, but is a precept of universal 

justice. It is conformable also to the principle of 

all Christian justice ; Whatsoever things yot^ would 

that men should do to you, do ye likewise unto them; 

for this comprehends all the principles of moral 

justice: and the legal justice of every countr]( 

ought to be made to approximate to it, as far as 

the condition of man, and human institutions^ wilT 

permit. 

The Law of England, which in all time^ has 
given all animal productions to him who has the 
vegetable produce of the soil, has adopted those 

sound 
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sound principles of morals and religion^ by which 
all property ought to be respected^ and held invio^ 
lable and sacred. 

I have proved, I trust, with success, that Game 
out of forests or lauds so privileged never belonged 
tO' the King ; that it never belonged in this country 
to the first occupant, as by the Civil Law, when it 
was taken upon another's land; that the Game 
Laws formed no part of the Feudal System ; and 
that, according to the laws of right reason or uni- 
versal justice, no one has a right to take it upon 
another's property. 



When the subject is thus investigated^ it will be 
found that the Law of England has ever been con^ 
sistent with itself and the best principles af eternal 
justice :— that the confusion introduced into the 
system has arisen from spurious exotic law^ £Eilse. 
.history, and unsound morality. 
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CHAP. VIIL 



ACTIONS AGAINST TRESPASSERS IN PURSUIT OF 

GAME. 



£ VERY person who comes upon janother*s land 
without the leave of the owner^ is subject to an 
action of trespass ; and the plaintiff must have a 
verdict^ anil some dam$ge^> however small; but 
the verdict in gea^itil will b^ proportioned to the 
real injury done -to. the^ produce of the soil. That 
is the foundation <^ the action : but th^ Jury may 
^ve damages^ not merely as V compensation for. 
that injury^ but also for the injury done to the 
personal feelings of the plaintiff; as if a person 
came into another's house^ and behaved with rude- 
ness and insolence : the jury might give conside- 
rable damages^ though no injury whatever was done 
to any property. 

So in a late case^ where a Gentleman was travel- 
ling in a curricle with his servant^ dogs^ and gun^ 

he 
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he saw two Gentlemen shooting/ and he ali^ted 
from his carriage and went up to them^ and requested 
to join them : one of them^ the owner of the land, 
desired him, in a very civil manner, to retire, a» 
he had come out to afford diversion to his friend ; 
the other, with great rudeness and insolence, insisted 
upon shooting there, went before them, and wan<* 
tonly sprung the Game ; and when he had exhausted 
his ammunition, impudently demanded more from 
them ; — in short, the defendant behaved as ill, anu 
the plaintiff as well, as a gentieman could possibly 
do. The plaintiff brought a common action of 
trespass for entering his close; and these circumr 
stances being proved, the Jury gave 500/. damages. 
An application was made to the Court of Com- 
mon Pleas, to grant a new trial, because the damages 
were excessive, and that injustice had thus been 
done to the defendant : but the Court refused 
to grant a new trial ; stating, that, in dieir 
opinion, from .the extraordinary drciimsitances, the 
damages were >Dot more than the plaintiff deserved 
to have. - 

This is a most useful lesson to every than, and 
more particularly to every gentleman, that he 
should at .least behave mth good manners, wl>en 
he is upon the property of another, where he has 
no right whatever to enter* or continue. 

The 
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The injury to the plaintiff's property was pfofaat^y 
not sixpence, except by the diminution of the 
Game the defendant carried away ; yet every man 
must have been rendered extremely unhappy by 
such insolent^ outrageous, and ungentlemanly con-^ 
duct: and though the plaintiff acted with great 
patience and propriety^ yet^ if he had had less com-^ 
mand of his temper^ the lives of both might have been 
exposed to danger^ and the happiness of many * 
might for ever have been destroyed^ It is difficult 
to say then^ in • such a case^ when the measure of 
justice becomes excessive, or transcends the enor^ 
mity of the injury. 

In all actions Of trespass, if the plaintiff recovers 
more damages than forty shillings, he recovers also 
his costs from the defendant. 

But if the plaintiff does not recover forty shillings, 
he recovers no more costs than damages. If the 
damages are five shillings, he will recover also five 
shillings more for costs ; and then each pays, beyond 
that, his own costs. 

# 

But if the Judge in that case certifies the trespass 
was wilful and malicious, the plaintiff has all his costs. . 

The history of the law upon the subject is as follows. 

By 
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By the Statute of Gloucester^ 6 Ed. I. c.l. the 
plaintiff^ if he recovered any damages, recovered all 
the costs of his action : the law cbntimied so till 
the 22. Car. II. c. Q. when it was thought ^to 
eacourage litigation for trifling trespasses,: tl)en it 
was enacted, that if he did not recover 40s. he 
should recover cost3 only to the amount of. the 
damages. 

An inconvenience was soon afterwards discovered 
to arise from this law, — that some, being resolved to 
trespass, set the owner of the la|id at defiance, 
relying that, in an action, he would suffer mdre than 
themselves. 

This produced the 8 & 9 W. III. c. 11. s. 4. 
which enacted, that if the Judge would certify, on 
the back of the record, that the trespass was wilful 
and malicious, though the costs were, under forty 
shillings, yet the plaintiff should recover his full 
costs. 

This introduces all the law of warning off. 
There is no such expression in the statute ; but it 
gives the Judge a power or discretion to certify, 
when he thinks it proper so to do. But where 
the Judges have a discretionary power, they fre- 
quently )ay down a rule for. themselves, as a guide 

for 
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for the exercise of their discretion^ that there may 
be an uniformi^ in their conduct. They have^ 
therefore^ long resolved to consider it an invariable 
rule^ — that if the tenant in possession gives notice to 
any one not to come upon his land in pursuit of 
Game^ dr to^ go off when he is there^ if he come 
agun or continue there^ the Judge who tries the 
cause mH certify that the trespass was wilful and 
malicious. 

• 

The tenant only can bring this action^ and he 
only can give the notice. 

If his landlord brings the action, he would be 
nonsuited. I have known such an instance. 

The tenant cannot be a witness in his own cause : 
he must^ therefore, prove the notice given by an- , 
other. ^ A written notice is not necessary, thouglf it 
be generally given. 

There are printed Forms : then the tenant signs 
two; and his servant delivers one, and keeps another^ 
which he is prepared to swear is a true copy. But 
if a servant^ or a friend^ is desired by the tenant to 
tell the defendant not to come again, or to go off, 
that would be sufficient : or if the tenant himself 
gave him the notice^ if it could be proved by any 

one 
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one who he^rd him> that also would be sufficient. 
It is not necessary that the plaintiff at the time, or 
the person giving the notice, should know the 
defendant's uanie: it would be quite sufl&cient 
if the witness can prove that he gave notice to a 
person, whom he did not know at the time, but 
he knows since that it was the defendant. 

Having proved die notice, if the defendant 
should continue to pursue Game on the same day^ 
the Judge would think himself bound to certify. 

• • • 

It is a vulgar, but dangerous error, to suppose 
that a jman may have his day's sport. If he fired 
a single' shot after notice, the Judge would tlunk 
himself bound to certify. 

If the person has had a warning not to tres- 
pass upon any person s land, the Judge will cer*" 
tify the trespass was wilful and malicious, though 
Uie defendant did not know he was upon the 
plaintiff's grouijid. Reynold v. Wafiins, O^T, R. 11.^ 

The defendant must know he was where he had 
no right to be ; and it was his duty to make sud^i 
inquiries as to avoid the plaintiff's land, or be 
Siubject to the consequences. 

Notice 
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Notice by a board would be su^ient^ if it could 
be proved that the defendant had read it. 

The Judges have always certified^ after notice not 
to trespass in pursuit of Game. But they tMnk 
themselves not bound to certify after notice in other 
trespasses. Goodly. fVatkinSy 3 Ea^t. 4g5. 

But, in many cases, the Judge would certify, if 
the damages were under forty shillings, though' 
there was no warning ofT; as where the defendant 
had entered, or sent his dogs, into standing corn 
or some valuable crop, or had behaved viith par- 
ticular rudeness, or because he killed Game not 
like a sportsman, or for various other causes. 

But before the last-mentioned statute, the 4 & 5 
WilL and Mary had enacted, that if any inferior 
triadesman, apprentice, or other dissolute person^ 
shall presume to hunt, hawk> fish, or fowl, he shall 
be sued for wilful trespass in coming on any person's 
land : if found guilty, he shall pay full costs of suit. 

These are still liable to pay full costs in the first 
instance^ without any previous prohibition. 

This statute is extremely ill drawn. Inferior 

tradesmen 
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itadesmen are very vagiie and iridetermioate words. 
The Judges of the Common Pleas were equally 
divided, whether a surgeon and apothecary in a 
country town was or was not an inferior tradesman. 
Buxton V. Mingay, 2 JVils. 70. 

If an inferior tradesman hunts with a qualified' 
person, it gives him no protection with respect to 
the costs in an action of trespass. And Lord Holt 
saidy every tradesman, not qualified, is an inferior 
tradesman ; and, though qualified, he cannot hunt 
in any person's ground but his owh. fVickham v. 
Walker^ Barnes y 125. anno 1738. 

The plaintiff declared that the defendant *^ being 
a dissolute person, neglecting his employment, and 
following hunting and other Game, and by no means 
qualified by law so to do, broke and entered the 
plaintiff's closes," &c. 

It was proved the defendant was a huntsman, 
hunting by his master's orders. The jury found 
the defendant was not a dissolute person, but was 
guilty of the trespass : damages one shilling. . 

The Court of Common Pleas held afterwards, 
that the plaintiff, upon this declaration and verdict, 
ought not to be nonsuited; but that he ought to 

H ' have 
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have no more CMts thaft images. Pallam v. Boll, 

a dBiKi. ii&3&. goo. anno 1773. 
. f ■ ■' . 
Lord' £U^nl]|orQUjgb lield l^tely^ at Hertford 
Assizes^ that he should direct the )ury to find 
that the defendant was a dissolute person^ if he 
dune to kill Ganie fot the purpose of selling it ; 
or if \^e wall druok or abusive; or if questioned 
where he livedo or what was lus name^ he gave 
a iatbe account of himself: under such circum- 
stances^ the Judge would certainly be justified in 
directing ti\e jury to fin4 that the defendimt was 
a dissolute person. 

Some genjdcwen of property never give notice^ 
hut bring actions against all trespassers in pursuit of 
Game; for though the defendant only pays his 
own C08t8> . yet the farther he proceeds the heavier 
these costs will be ; he is, therefore, soon glad to 
make submission, and to come into the terms of 
the plaintiff, if not exorbitant. 

■ 

The owner of the land would be justified in 
forcing the trespasser out of his ground^ if he 
refused to go ; and, in action for the assault, he 
m%ht plead that he desired him to go away, and, 
up0a his refusal, that he gently laid his hands upon 
him. When the proceedings w^re in Latin, it was 

molliter 
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molliter manus impomit, which is now the name ef 
the plea or justification. And it would stiU be 
molliter^ though he handled him very roughly, if 
his resistance made it necessary. 

In an indictment for the assault, the owner of 
the land must be acquitted, if he exerted no more 
force than was necessary to eject the trei^^er 
from his premises. 

Lord/ Ellenborough has held, that if a man sends 
his dog into a wood, or field, next a road, where 
he stands and shoots, an action will lie against him 
for the trespass. — Even if he fires into a field, the 
action may be maintained. 

But the action is generally, for breaking ieind 
entering the close ^f the plaintiff, and for taking 
and carrying away his hares and his partridges, &c. 

In thai case the jury ought to give damages 
according to the quantity of Game killed, and 
according to the quantity of Game frightened 
away, or in proportion to the injury done to the 
plaintiff's property. 

The own^ of Uw5 tend cwrnot pwataiii trover for 
the Gam^ becn^s^ U i« of tk§ v»ixm c^ the realty; 

H 2 and 
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and he cannot maintimi trover for apples^ or other 
fruit taken away at the time they are severed. 

He would not, I think, be justified in taking 
it from- the trespasser by force; but it could 
not be doubted, but he might take it when it was 
l}ing dead ; or he m^ht take it out of a bag lying 
upon the, ground, or anywhere without personal 
force. 

It seems to have been long debated, whether 
the plaintiff in an action of trespass, for entering 
his close and taking away animals, should call 
them his hares, rabbits, pheasants, &c. or that he 
should say only cepit et asporlavit centum cunicuJos; 
but it was finally settled by Lord Holt and the 
Court of King's Bench, that he might call them 
SU08 cuniculos, or his rabbits. •» 

I shall transcribe the case, and the judgment 
from Lord Raymond's report, though it is to be 
found in several other reporters. 

Trespass, Qtiare clausum suum Jregity et centum 
cuniculos suos adtunc et ibidem inventos venattisjuity 
occidit, cepitf et asportavit. Upon Not Guilty 
pleaded, verdict for the plaintiff and entire damages. 
6ott/6^ Seijeant, moved^ in arrert of judgment^ that 

conies 
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conies zxefera naturtp, and therefore there is no 
property in them in any; thereforey since the plain- 
tiff has laid property in them by the "wovd'stioSfit is 
ill^ and no damages ought to have been giveii for 
them. 

But Holt, Chief Justice^ declared a warren is a 
privilege to use his land to duch a purpose ; and a 
man may have warren in his owii land^ and he 
may alien the land^ and retain the privilege of 
warren. Bvit this gives no greater property in the 
conies to the warrener, for the property arises to 
the party from the possession ; and therefore if a 
man keeps conies, in his close (as he may), he has 
a possessory property in them^ so long as they 
abide there ; but if they run into the land of hi/s 
neighbour, he may kill them, for then he has the 
possessory property. If A start a hare in the 
ground of B, and kill it there^ the property oon- 
tinues all the while in B. But if A start a hare 
in the ground of By and hunt it into the ground of 
C, and kill it there, the property is in A the 
hunter, and A is liable to an action of trespass for 
hunting in the grounds as well of B as of C. But 
if A start a hare, &c. in a forest or warren of B, 
and hunt it into the ground of C, and thfere kill 
it, the property remains all the whiie in B, the 
proprietor of the warren^ because th^ privilege 

continues. 
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coittinoef. And thtee dbtinctions^ Holt, Chief 
Justice^ took upon ihe authority of J 2 Hen. VIII. Q. 
And by the whole Court Judgment was given for the 
l^intiff^ because he had a property- by the possession. 
— Sutton V. Moody f 1 Lord Ray. 250. 

This has long been considered the leading case 
upon the subject. With respect to the first pointy 
that the Game killed by a stranger belongs to the 
owner of the land upon which it is killed, all prior 
authorities concur ; but with respect to the other 
point, that iCa stranger pursues Game from the 
land of A, and kills it on the ground of B, it be- 
comes the properly of the stranger, is not only in 
this case an extrajudiknal dictum, but is contrary 
to all authority ; aild there is nothing in the Year 
Book refeirred to, to su]^rt it. 

That was a ease where A drove a stag put of a 
for^t, and killed it on his own ground : the forester 
made fresh pursmt, so that he could know it, and 
seized it. He who had killed it, brought an action 
of trespass, wherefore lie broke his close, and took 
and carried «wty one dead stag. All the Jw^es 
agreed, that the plaintiff should not recover, because 
it Was unseasonable that he should profit by his 
own Wrongs tfd because, by the fresh pursuit of the 
defendant^ it sffpeBni that it was the same thing, 

and 
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and that he had a knowledge of it ; and lihen the 
property was not gone, but he might legally retike 
it. And the whole of the reasoning there is, that if 
A starts any Game on the lands of B, and kills it 
on the lands of C ; if B makes fresh pursuit, and 
can prove it to be his, he would have a right, to 
take it. 

But A would have right to it against C ; because, 
by the pursuit of his hawk, his greyhound, or his 
hound, he is in possession of it. Then the maxim 
would apply in ^eqiuilijure potior est conditio pos* 
sidentis. 

But according to the reasons and principles, 
neither would have a right to retun it against A. 

The law in this case, I apprehend, woqld be 
pi^cisely the same as if A had cut and carried W^ 
Ws standing corn, or his grapes, or pine ppi>te8. 
B might anywhere take them ; but A, though a wrong 
doer would^ from the possession of them, have a 
better ri^t than all tiie rest of the world. 

We find a proposition directly to die contrary, 
confidently advanced direi^or four years aftenwards. 

Serieant Broderidc^ in axgoment^ adfanced, dia( 

if 
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if a maji put up a hare in my ground, and follow? 
it and kill it in the ground of J. S. yet I may take 
it.-r-jSr©6/e V. Hicheringill, 1 1 Mod. 74. anno 1 706. 

■ But these distinctions exclude the supposition 
that the property belongs to the King: for if it' 
belonged to the King, in every case the defendant, 
or possessor, must have had a verdict, in cequali 
jure vel injuria potior est conditio defenderUis. 

This IS a maxim of the Common Law, taken 
from the Twelve Tables of Rome. 

An , unqualified man, though he cannot kill the 
. Game himself, yet has the same property in the 
Game upon his lan^ as if. he were qualified: he 
may bring this action for entering his close, and 
taking away his hares, partridges, &c. and he 
ought to have the same damages exactly as if he 
were qualified* 

For though he is disabled from killing it himself, 
he may permit any qualified man to kill it for him ; 
he may sell it when aUve to any one ; he may lease 
it by the year, or he may be paid by the week or by 
the day, or by the number or weight of the animiBds 
killed. I have been informed, that it is a common 
practice for the own<^ of trout-streams/ near 

London, 
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London^ to grant permission to fish^ upon condition 
that the anglers shall pay so much a pound for all 
the fish they catch. So every unqualified occupier 
of land may make what bargain he pleases with 
those whom he permits to kill Game upon his 
premises. So he has precisely the same interest 
and property in the Game as he has in all the other 
animals fed upon the vegetable produce of his land, 
or that he has in the vegetable productions them- 
selves. » 

An unqualified man may thus preserve Game for 
his profit ; and if he brought an action for taking 
or frightening away his Game, no Court would 
allow it to be proved that the plaintiff was not 
qualified. 

It is no objection that they are not property, 
because no indictment will lie for stealing them. 

It is not felony, even at this day, for stealing a dog 
or a cat ; but these are animals of great value ; and 
they are property for which the owner may recover 
great damages for taking them away, or for wrong- 
fully withholding them, or even for beating them, 
or for doing any injury to them. 

It betrays deplorable ignorance of the principles 

of 



106 ON THE GAME LAWS. 

of the English Law, to suppose that there cannot 
be property, very valuable property, in articles, for 
stealing which the law has never yet provided any 
punishment^ or criminal prosecution. 

It could not be doubted, I think, but an action 
ol trespass upon the case might be brought against 
any one who wilfully frightened away the Game 
from another's premises, though he never entered 
them so as to be subject to an action for entering 
and taldng them. 

If a man had great profit by catching plovers in^ 
the night in his field, it would not admit of a doubt 
but he might midntain an action against any one, who 
went out mth a gun, on purpose to drive them away. 

This is the principle of firing guns near a decoy 
to catch wild ducks : an action will lie against any 
one who wilfully and maliciously fires a gun to 
frighten away the wild ducks. 

The principle applies to Game, and all oth^ 
wild animals, upon the premises of any <me, wlddi 
he makes a profit of. 

llkere appears to be two cases only in the books, 

upon 
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upon decoys ; in the firsts it is stated that the plaintiff 
was possessed of a decoy pond, to which divers wild 
fowl used to resort, and that he enjoyed the benefit 
of taking them there ; and that the defendant know- 
ing this, and intending to damnify. the plaintiff^ and 
to frighten and drive away the wild fowl, and to 
deprive him of his profit, did resort to the head 
of the pond, and did discharge several guns; and 
with the noise and smell of the gunpowder, did 
drive away the wild fowl then being in the pond. 
Upon Not Guilty, Holt Chief Justice^ and the 
Court, held that the action did lie. — Keble v. 
HickeringilL 

This case is reported in 11 Mod., J 4, 1 36. 
3 Salk. g. dLud Holt's Rep. 14, 17, 19- 

Some circumstances are stated in it^ which may 
be material to the general right of Lords of Manors. 

The defendant was Lord of a Manor, and had a 
decoy; and the plaintiff had also made a decoy 
upon his own ground^ which was next adjoining to 
the defendant's ground^ and pretty near also to the 
defendant's decoy; and therein the pljuntifF had 
deco^ and other ducks, whereof he made consi- 
derable profit. 
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Lord Holt said^ Suppose the defendant had 
shot in his own ground ; if he had occasion 
to shoot, it would have been one thing; but 
to shoot on purpose to damage the plaintiff^ 
is another thing, and a wrong. See Note to 
11 East, 571. 

The circumstance of the defendant being the 
Lord of the Manor was never taken notice of in the 
argument; yet if the Lord of the Manor has a 
right to game within the manor, he must also have 
a right to wild-ducks, and every other wild animal, 
upon the grounds of another lying within the 
manor ; but such a claim has never yet been ad* 
vanced by any one, either upon the Bench, or at 
the Bar. 

In a modern action of this kind, the only proof 
of the disturbance by the defendant was, that he, 
being out in his boat, shooting wild-fowl, in a part 
of an open creek, first fired his fowling piece 
within about a quarter of a mile of the plaintiff's 
decoyi when two or three hundred wild-fowl came 
out ; and afterwards approached nearer, and fired 
again at wild-fowl on the wing, at the distance of 
about two hundred yards and upwards from the 
decoy pond, when he killed several widgeons ; and 

immediately 
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ithmediately on the ttoise of the gun, four or five 
hundred wild-fowl took flight from the pond: but 
it did not appear that he fired into the decoy. The 
Chief Baron, Macdonald, left this as evidence to 
the jury, of a wilful disturbance of the plaintifF's» 
decoy by the defendant, for which this action would 
lie ; and the jury found their verdict for the plaintiff, 
with 40^. damages. 

The Court of King's Bench afterwards refused 
to grant a new trial, upon the authority of the 
former case. Carrington v. Tat/lor, II Basils 
Rep. 571. 

The principle of these cases will apply to the 
driving away Game, or any other valuable wild 
animal, from the ground of another, without entering 
it. If a man was to shoot a hare or a pheasant 
before hounds or a hawk, I should think the owner 
of the hounds or the hawk might maintain trover 
for it ; because, by the pursuit of his dogs or hawk, 
it may be considered in his possession : but the 
owner of the land, in my opinion, would be fully 
justified in taking that mode to recover his pro- 
perty even off his own ground. 

A hare, pursued by the hounds, by the scent, I 
should think, would be considered in the possession 

of 
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of th^ owner of the hounds^ just as a hare pursued 
by a greyhound by the eye. 

In a case where the defendants were in the 
plaintiff's field with guns and dogs, and the dogs 
killed a deer, contrary to their wish, the jury 
found a verdict for the plaintiff, with damages 40^. 
The Judge who tried the cause was of opinion 
that the verdict ought to have been for the 
defendant : but the Court of King's Bench after- 
wards thought, that in cases of this nature, it must 
depend very much upon the particular circum- 
stances appearing in evidence, wtiether the persons 
who owned the dogs, which in their company did 
the mischief, were or were not trespassers. In 
this case they were trespassers; they were not 
going along a footpath. Beckwith v. Shordike and 
Hatch^ 4 Burr. 20g2. 

It is rather surprising that the Court should have 
expressed themselves with so little confidence in 
that case ; but it establishes, that when persons are 
voluntary trespassers, they are answerable for 
damages done by their dogs, to sheep or other 
property. But if they were not trespassers them- 
selves, then they would not be. answerable, unless 
they knew theii^ ^dogs were accustomed to worry 
sheep, or do that Und of mischief. 

No 
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No one is answerable, in law for the first mis- 
chief that his dog commits. 

By the 21 Jac, I. c. l6. s. 5. when the trespass 
is by negligence and involuntary, the defendant 
ms^y plead a disclaimer of title to the land, and 
that the trespass was by i^egligence and involuntaiy, 
and a tender of sufficient amends before the action 
was brought. 

Bonds have been given by tenants and others, 
in a penalty, upon condition that one of the 
obligors should not kill gs^me upon the estate of the 
person to whom the bond is given. But they are 
not much used, as they are calculated to produce 
litigation ; first in a court of law, and then by a 
suit in equity to be relieved from the action at 
law. 

In one case, the plaintiff was jointly bound with 
his son, in a bond, in the penalty of 100/. that the 
son should not commit any trespass in the Duke 
of Beaufort's royalty, by shooting, hunting, fishing, 
&c. The son afterwards having caught, with 
an angUng rod, two flounders, of the value of two- 
pence, the bond was put in suit, and the penalty 
of 100/. with 40/. costs, were recovered in an 
action at law : a bill was aflberwards filed in equity, 

to 
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to be relieved against the judgment at law ; and «i^as 
brought to a hearing before Lord Hardmeke, in 
the year 1743. 

In delivering his judgment, he said, " I shall be 
extremely cautious how I give an opinion that will 
set aside such bonds, which, if rightly used, may 
be of great service in the preservation of the game, 
and an equal benefit to the obligors themselves, in 
taking them out of an idle course of life, which 
poaching naturally leads them into." 

But as it appeared that an ill use had been made 
of the bond in that particular case, the Chancellor 
ordered the Duke of Beaufort to refund the 100/. 
pienalty, and the 40/. costs of suit, which he had 
recovered from the father of the son. ""Roy v. 
Duke of Beaufort, 2 Ath. 100. anno 1741. 

Since this case, we do not find that any such 
bond has been put in suit. 

But it is now very usual, in leases, for landlords 
to reserve the game, fish, and wild-fowl, and a 
right of entry for themselves, friends, and servants ; 
and the lessee or tenant covenants, on his part, 
that he will not take, kill, or destroy any game, 
fish, or wild-fowl, nor suffer any to be taken, 

killed. 
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killed^ or destroyed ; and that he m\\ give notice 
to his landlord^ if any person shall enter, for the 
purpose of hunting, fishing, or shooting, without 
the permission of the landlord ; and that he, the 
tenant, will give notice to such persons to desist 
from trespassing in such manner, and not to return 
again for that purpose; and that he will bring 
actions in his name, if requested by the landlord, 
but at the expense of the landlord ; or will pro- 
secute before a magistrate ; and that he will not 
release such action, or withdraw such prosecution : 
and sometimes there is a proviso, that, for the 
failure in the performance of such covenants, the 
landlord shall have a right to re-enter. These 
covenants are so common, that there is scarce a 
village in the country where some farmer cannot 
produce his lease as a precedent. 

It had been supposed, that, upon principles of 
public policy, every person might pursue a noxious* 
animal over another*s ground^ for the purpose of 
destroying it for the public good. 

But it was long ago determined, that a man 
could not justify <Ugging in another's land, to kill 
a badger. Gedge v. Minne. I Lord Raym. 2S0. 

It has been generally thought, that Lord Mansfield 

I and 
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and the Court had held that a man might 
justify riding over another's ground in pursuit of 
a fox^ because it is a noxious animal. Gundry v. 
Felthcan, l-Term Rep. 324. 

But the judgment^ in that particular case, was 
only justified \>y the pleadings, which admitted that 
the riding after the fox, in that case, was the only 
means of killing it. 

But Lord Ellenborough has at last set the matter 
right; and where the subject was properly pleaded 
upon the record, he directed the jury to find a 
Verdict for the plaintiff, if they thought, from the 
evidaice, that the defendant pursued the fox for 
hie own pleasure and amusement, and if they 
thought the good of thft public was not his sole 
governing motive. Earl of Essex v. Capel, Hert- 
ford Summer Assizes^ I8O9. 

If it Were not so, . the fox-hunter would be infi- 
nitely a more mischievous and noxious animal than 
the fox he pursues. And now, fox-hunters, like all 
other hunters, may be warned off; and the plaintiff, 
by the Judy's certificate, will have full costs, though 
the jury do not give 40^. damages. 
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CHAP. IX. 



QUALIFICATIONS TO KILL.GAKE. 



In the preceding Chapters I have fully shewn^ that 
the Game originally belonged to the owner of the 
soil on which it was found and taken ; and that is 
still the law of the present day : it now remains to 
be shewn, how that right of property tas been 
modified or restrained by those statutes which are 
called Qualification Acts. 

The first Qualification Act is the 137Sic.II. c. 13. 
That states, that the liberty of hunting had been 
very much abused ; and therefore no one but those 
who are. qualified as the statute prescribes^^hall keep 
dogs or engines to kill deer, hares^ rabbits, or 
other gentlemen's Game. 

The quaUfication was, for a layman, 40^. a year in 
lands and tenements^ and a priest must be Advanced 
to the v^ue of IQ/. by the year. 

I 2 The 
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The penalty was one year's imprisonment. See 
p. 3. ante. ^ 

This statute took away from the owner of the 
lands of less annual value, the power of killing the 
Game upon his own land ; but it did not affect his 
property in it, when it was killed by any qualified 
man, and no one had a legal right to enter his 
ground and take it. 

The 11 Hen. VII. c. 17. enacts " that every 
person, of what condition he be, who shall take any 
pheasdnt or partridge upon another's freehold, shall 
be subject to a penalty of 10/. one half to the 
prosecutor, and one half to the possessioner. This 
statute is istill in force : see ante, p. 52. 

No qualification had then been introduced to 
restrain the taking of these animals. See p. 52. 
ante^m 

By the 2 Jac. 1. c. 27. s. 3. the qualification to 
keep a greyhound for coursing of deer or hares, or 
setting dogs or nets to take pheasants or partridgesk 
is an estate of inheritance of 10/. yearly value, 
and an estate for life of 30/. yearly value, or the 
possession of goods and chattels to the amount of 
200/. ; or be the son or sons of any knight, or of 

any 
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any baron of parliament^ or of some person of 
higher .degree, or the son and heir-apparent of any 
esquire. The penalty for the offence is 40^., to be 
paid to the use of the poor. 

But the 7 Jf^c. I. c. \\\ repeals entirely the for- 
mer qualification ; and it enacted, that every person 
who had a free-warren, and every lord of a manor, 
and every freeholder, who shall have an estate of in- 
heritance of 40/. a year, or an estate of 80/. a year for 
life, or shall be worth in goods 400/., shall be qua- 
lified to take pheasants and partridges upon his 
free-warren, manor, and freehold. There the lord 
was clearly confined to that part of his hianor, 
which was not the free-warren or freehold of an- 
other : and each of them might have taken the 
pheasants and partridges upon their respective estates 
by their household servants. 

This did not entitle the lord of a manor to take 
Game upon a warren or a freehold within the manor, 
any more than it entitled a freeholder to kill Game 
upon a warren within which he has freehold. Their 
former rights, with reference to each other, were 
unvaried and unaffected. 

The n«xt QuaHficatjion Act is the 12 & 23 Qxr. II. 
c. 35. anno 1670. This is the present existing 

statute* 
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Statute. It states in the preamble, '^ Whereas 
(Uvers disorderly persons^ laying aside thar lawful 
trades and employments^ do betake themselves to 
the stealing, taking, and killing of conies^ hares, 
pheasants, partridges, and other Game intended to 
be preserved by former laws, with guns, dogs, 
tramels, lowbots, hays, and nets, snares, hare-pipes, 
and other engines, to the great damage of this 
realm, and prejudice of noblemen, gentlemen, lords 
of manors, and others^ owners of warrens. 

*^And it is hereby enacted and declared, That 
all and every person and persons not having lands 
and tenements, or some other estate of inheritance, 
in his own or his wife's right, of the clear yearly 
value of one hundred pounds pei^ annum, or for 
terai of life, or having lease or leases of ninety-nine 
years, or for any longer term, of die dear yearly 
value of one hundred and fifty pounds, other than 
tile son and heir-apparent of an esquire, or other 
person of higher d^ree, and the owners, ami 
keq^ers iA forests, parks, chades, or warrens^ being 
stotiked. with deer or conies for their necessaiy 
use; in Hespect of the said fonests, park^, chases, 
or warrens, are hereby dedared to be persons \igf 
the laws of this realm not allowed to have or keep 
for themselves, (mt Boy other pennm or peraoos, uny 
guns, bums^ gnsjffaottnds, setdqg-rdogs^ ferrety, 

coney- 
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coney-dogs, lurchers, hays, nets, lowbets, hare- 
pipes, gin«, snares, or other engines aforesaid ; but 
shall be, and are hereby prohibited to have, keep, 
or use the same." 

Two or more joint-tenants or tenants in common 
of an estate of inheritance or for life, would be 
qualified, if each had respectively an interest of 
100/. a year, or,-if the interest was for the life of any 
one, if each had 1 50/. a year. 

So I have no doubt a member of a Corporation 
would be qualified ; his interest would be considered 
for life only, and therefore must be 150/. a year; 
arising out of the lands belonging to the Corporation. 

I have frequently been asked, if a Fellow of a 
College i& qualified : my opinion is, that if he 
enjoys in money, board, and chambei?, what is 
equivalent to 150/. a year, arising out of the estates 
of the College, he is qualified ; as a magistrate, I 
certainly should not convict him as beipg unqua- 
lified, and would advise other magistrates not to do 
it, bat in sudi a case leave the prosecutor to resort 
to a Court of Law. 

It is also reasonable that the members of the 
College, if they Mve ai sufficient interest arising out 

/ of 



\ 
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of real property for their lives, should have the 
privilege of killing the Game upon their own 

estates. 

/ 

There are two rules for the construction of 
penal statutes : one is, that all penal statutes, or 
those which introduce a new penalty or punishment, 
shall be construed strictly, or according to the strict 
letter, in favour of the subject, or in favour of lenity 
or liberty. This is a sacred principle of the con- 
stitution; which deems it much safer to let an 
offender go unpunished, whom the Legislature in- 
tended to punish, than that the Judge should 
punish whom the Legislature did not intend to 
include within the statute. 

The whole object of the English Government is to 
leave as little as possible, even arbitrid boni viri. 
If the Judge does not go to the extent the Legis- 
lature intended, it is only in that Instance leaving 
the law as it was, and the Legislature may more 
clearly express their will by a subsequent statute. 

This sacred principle we have taken from the 
Civil Law : it was one of the laws of the Twelve 
Tables, that in litigated cases between liberty and 
slavery, the presumption shall be on the side of 
liberty; or, as it is otherwise expressed, Quoties 

dubia 



I 

I 



ON THE GAME LMVS. 121 

dubia interpretatio libertatis, secundum libertatem 
respondendum est. 

There is another important rule for the con- 
struction of all statutes : viz. that statutes^ which 
are in pari materidy or upon the same subject, must 
be construed with a reference to each other; so 
that what is ambiguous in an existing statute, may 
be explained by what is clear in a former statute, 
which is expired, or repealed. 

It is presumed that the ambiguity arises from 
the carelessness of the transcriber ; for if the Legis- 
lature had intended an alteration, it is probable 
they would have expressed it clearly. 

But those two rules sometimes clash, and pro- 
duce what is called ^conflicius legum. 

They both of them have been twice applied in 
the construction of this statute. 

The qualification by estate is, " having an estate 
of inheritance of ^ the clear yearly value of one 
hundred pounds per annum, or for term of life, or 
having lease or leases of ninety-nine years, or for 
longer term, of the clear yeariy value of one hun- 
dred and fifty pounds.** 

These 



122 ON TH£ GAME LAWS. 

These words are veiy ambiguous ; and for more 
than a century it was supposed that one hundred 
pounds a year in land^ whether it was held in fee 
simple^ fee tail^ or for life^ was a qualification to kill 
Game. 

But a clergyman^ who had a diurch Uving worth 
more than 100/. a year^ but less than 150/. a year^ 
was prosecuted for using a dog or gun to kill Game. 
The usual action was brought tp recover the 
penalty of 5/. 

It was argued, that the wordsybr life were to be 
referred to the precedipg 1 00/., and not' to the fol- 
lowing 1 50/. The words are certainly ambiguous : 
some words must have been omitted. . 

But three of the Judges of the Court of King's 
Bench applied the rule of construing the statute 
by former statutes; and they found in the first 
Qualification Act, (13 Bic. II.) that a layman was 
to have 40^. a year, and a priest 10/. a year; that 
in the next Qualification Act,, (the % Jac. I. c. 27*) 
the estate of inheritance was 10/. and the life estate 
30/. a year ; and in the next (the 7 Jdc* I. c. 1 1 .) 
the estate of inheritance wa^ AOl. a year, and the 
life-estate 80/. : . tHey thf^eforie, I tbink justly, 
concluded, that it was still ythe intentiop of the 

Legislature, 
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Legislature, that the Iife*estate should be of greater 
annual value than the estate of inheiitimce. 

But Judge WiUes differed from the Courts and 
argued strenuously that the other rule of construe- 
tioii ought to be adopts, and that a statute so 
restrictive of natural and legal right, ought to 
be construed strictly in favour of the defendant. — 
Loftondes v. Lewis^ Cold. Rep. 188. 

Every clergyman must, tlierefore, have a benefiee 
of the clear yearly value of 150/. a year, to qualify 
him to kill Game. Or whoever has an estate for 
his own life only, or for the life of any other person, 
it must be of that annual value. 

This case may occur, that a man may have an 
estate of inheritance of more than 50/. a year, and 
an estate for life of more than 75/. : would then 
these two estates qualify him^ for if 150/. for life is 
equivalenjt to 100/. of inheritance, the two halves 
ought to be equipollent. 

As a magistrate^ upon the reasonableness of the 
case, I i^heuld decline to convict: but, I think, 
a Ck)urt of Law would say, that he has not either 
ol di^ estates r^foirtyl by the statute to quaUfy him, 

' viz. 
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viz. 100/. a year of inheritance^ or 150/. a year for 
life ; ergo, he is not qualified. 

Whatever debts a man may owe^ if they are not a 
mortgage upon his estate^ they will not affect his 
qualification ; and even if he become a bankrupt^ 
his qualification will not be affected, till the com- 
missioners have executed a bargain and sale of his 
real property : till then the estate is in the bankrupt ; 
the commissioners have a power to convey, but 
they have no interest ; and if the other effects were 
sufficient to. pay the bankrupt's debts, his real pro- 
perty might remain in him unchanged. — I have 
known such a case occur. 

Where the estate is mortgaged, if the interest 
of the sum for which it is mortgaged reduces the 
rent, where the estate is let, or the valiie, when it is 
in the hands of the mortgager, under one hundred 
pounds a year, the owner of the estate is not qua- 
lified to kill Game. — Wetherell v. Hall^ Cold. 
Rep. 230. 

A copyhold estate of inheritance of 100/. a year, 
or for life of 1 50/. a year, is a qualification. Ibid. 

So an equitable estate, \i tht cestuique trust 

receives 
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receives the rents and profits to that amount. 
Ibid. 



Sir \^lliam Blackstone describes a qualification 
to kill Game^ viz. the having a freehold estate of 
100/. per annum ; there being fifty times the pro- 
perty to enable a man to kill a partridge^ as to vote 
fidr a knight of the shire. 

This sentence is in some degree erroneous^ as a 
copyhold is as good a qualification as a freehold ; and 
if the freehold is for life^ the annual value must be 
of the clear yearly value of 1 50/. 

And if the vote for a member of parliament is 
of grjeater value than the privilege of killing a 
partridge^ the law surely would be more oppressive, 
if it required a greater qualification for a vote for a 
representative in parliament^ than for the amuse- 
ment of a sportsman. 

I 
A reversion of an estate for life is not a qualifi- 
cation. — Malhck V. Easily ^ 7 Mod. 482. 

The Court say there that the statute says> hamng 
an estate of the clear yearly valve ; which shews it 
must be in possession. 

When 
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When then the' eitate is leased for years^ the 
owner must receive rent to the amount specified 
in the statute. 

If it is in his own occupation, it would not be fair 
to take {MS the measure of the vahie the rent that 
would be given for it, but what it aetually produces 
him, after all outgoings are paid and deductions 
are made. 

So if a man manages a farm, if the lease is for 
ninety-nine years, and clears from the managiement 
of it 150/. a year,, it cannot be doubted^ I think, 
but that is a good qualification. 

# 

Where a lease was granted of an estate to cer- 
tain ojther persons named, for ninety-nine years, 
if the defendant and two others should so long 
live. It was of the clear value of 150/. a year. 

It was objected, this was not a qualification 
within the statute, because the lives might survive 
the term ;— not a lease for ninety-nine years certain, 
because the lives might drop before. 

Lord Kefiyofi and the Court held it a qualification. 

- Earl Ferrers v. Henton, 8 T, R. 5Q6. 

It 
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It might have been answered, that it was a lease 
for ninety-nine years, if they lived so long ; it was 
an estate for life, if they died before : so either 
interest would be sufficient. 

It now remains to be shewn, who are qualified 
without any estate, or without the estate before 
described : they are comprised in the words, " the 
son and hehr-apparent of an esquire, or other person 
of higher degree." 

% 
These words are so ambiguous, that they admit 
of three constructions : viz. i . The heir-apparent 
of an esquire is qualified, and every person also of 
higher degree than the heir-apparent: 2. The heir- 
apparent of an esquire, and every person of higher 
degree than an esquire: or, 3. The heir-apparent 
of an ^squire, and (the heir-apparent of) other 
person of higher degree. 

It has been decided in the following case^ that 
the last is the true construction. 

A gentleman, who was a physician, having taken 

• his diploma from the University of St. Andrew's, 

in Scotland, was prosecuted by the usual action, to 

recover the penalty of 57. for using a gui, not being 

qualified.^ 

It 
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It was argued, that a Doctor of Physic was 
«(f higher rank than an esquire, and therefore, 
according to the two first constructions, he 
was qualified ; and if it were doubtful, the statute 
ought to be construed strictly in favour of natural 
liberty. 

On the other hand it was argued, that the pre- 
position of ought to be understood before other 
perscm of higher degree, and the words son and heir- 
apparent were to be understood before them ; that 
other person w^ in the genitive case, and not in 
the same case with son, &c. ; so that the meaning 
was, that the son and heir-apparent of an esquire, 
and the son and heir-apparent of every other person 
who was of higher rank than an esquire; that in 
a former case the . Court had put that construc- 
tion upon the statute: viz. in the case of the 
King V. Utley, 24 Geo. III. in which it was held 
that a conviction was good, having used the 
words, " not being the eldest son of an esquire, 
or of other person of higher degree;" but 
what was most material was^ that the statutes 
upon Game were in pari materid, and ought to 
be construed with a reference to each other; 
that by the 2 Jac. II. c. 27- s. 3. where there 
is a similar exception, it was confined to a/l the 
sons of any knight, or of any baron of parliament, 

or 
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or OP some person of higher degree, or tlie son and 
heir-apparent of any esquire ; it was, therefore, the 
intention here to confine the qualification without 
an estate to the eldest sons of such persons only* 

Lord Mansfield, and two Judges, were of that 
opinion; but Mr. Justice Willes, as in the former 
case of Lowndes v. Lewis, . strenuously opposed the 
rest of the Court. — Jones v- Smart, 1 T. R. 44. 
anno 1785. 

This has been acquiesced in ever since : I think 
it is impossible for any one to doubt but this is the 
true construction. 

Lord Mansfield, in the judgment, thought that a 
gentleman who had taken his degree of Doctor of 
Physic in a Scotch University would not be entitled 
to this privilege under the statutCf even if a physi- 
cian, wlip had graduated in an English University, 
might have been entitled to it. 

This, probably, will sometimes be more fully dis- 
cussed, if the son and heir-apparent of a Scotch 
physician is prosecuted for killing Game. 

As a magistrate, I certainly should not convict him.* 

It may, perhaps, be thought a great solecism, 

K that 
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that the eldest son of an esquire should be qualified, 
and the father, prirtmbly, is not. The reason is, 
that the Legislature at the tiAie did not advert to 
this case : they thought that the esquire, or person 
of higher rank, would be qualified by estate, and 
that the heir ought to participate With his parent in 
sporting upon those lands, over which, upon 
his &ther*s death, he would hare an exclusive 
right. 

But it is now found by experience, that there 
are a great many esquires, and doctors of the three 
learned professions, who are allowed to. be of higher 
rank than an esquire, and perhaps some knights, 
who have no qualification by estate, yet their eldest 
son is certainly qualified* 

There is some inconsistency in this ; but the 
Legislature have not yet thought it worth while to 
'make a statute to correct it. 

The son can only be qualified whilst his father 
lives, because the words are son and heir^apparent ; 
he ceases to be heir-apparent upon his &ther*s 
death, and therefore that species of qualification is 
then at an end. 

It is frequently asked, what entitles any one to 
the rank and privila^s of an ekpAte } No better 

account. 
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account, I bjelieve, can be found anywhere than in 
Sir William Blackstone's Commentaries, with the 
addition of my own Notes. He says, — " It is, indeed, 

• • 

a matter somewhat unsettled, what constitutes ^e 
distinction, or who is a real esquire;, for it is not^an 
estate,^ however large, that confers this rank upon 
its owner. Camden, who was himself a herald, 
distinguishes them the most accurately; and he 
reckons up four sorts of them : 

^^ 1 . The eldest sons of knights, and their ^^est 
sons in perpetual succession. — 2. The eldest sons 
of younger sons of peers^ and their eldest sons in 
like perpetual succession ; both which species of 
esquires Sir Henry Spelman entitles armigeri nata-- 
litiu — 3. Esquires created by the King»s letters 
patent or other investiture, and their eldest sons. 
Esquires by virtue of their offices, as justices of the 
peace, and others who bear any office of trust under 
the Crown. To these may be added, the esquires 
of Knights of the Bath ; each of whom constitutes 
three at his installation ; and all fore.ign^ nay Ii^^h 
peers : for not only these, but the eldest sons of 
peers of Great Britain, though frequently titular lords, 
are only esquires in the law, and must be so named 
in all legal proceedings.*' 1 Christian, Black. 406. 

In a note to the s^inteace^ that ^Vthose who bear 
any office under t^ Gr9iFn ^e esquures/'. I have 

N said^ 



132 ON THE GAME J.AWS. 

said, that I cannot but think this is too extensive a 
description of an esquire ; for it would bestow that 
honour on every exciseman and custom-house 
officer : it probably ought to be limited to those 
only, who bear an office of trust under the Crown, 
and who are styled esquires by the King in their 
commissions and appointments ; and all, I conceive, 
who are once favoured by the King with the title 
of esquire, have a right to that rank for life. 

This distinction has been received with appro- 
bation. All gentlemen who are styled esquires in 
the commission of the peace, or any other com- 
mission under the Great Seal, have a right to that 
title for life. All who are styled so under the 
King's s!gn manual, as sheriffs, and captains in the 
army and navy, will also be esquires, and their heirs- 
apparent mil be qualified to kill Game. If the 
King, or the Prince Regent, should direct a letter 
to any one, and address him as an esquire, I should 
think his right to retain that title would be com- 
plete and irrevocable. 

Eveiy barrister ts an esquire. ^ 

In the page cited above, I have also annexed the 
following note : '^ It is rather extraordinaiy that 
the learned Judge should have forgotten to mention 
another class of esquires^ viz. barrist^^. Sir 

,HeBry 
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Henry Spelman is of opinion^ that their claim to 
this title id founded in usurpation ; for with some 
spleen he infprms us : " Cert^ altero hinc saeculo. 
Dominatissimus in patria juriseoHsultus^ aetate 
provectior, etiam munere gaudens publico et prae- 
diis amplissimis, generosi titulo bene se habuit; 
fort^, quod togatae genti magis tunc conveniret 
civilis ilia appellatio quam castrensis altera/' Gloss, 
voc. Armiger*. But this kngth of enjoyment has 
established such a right to this distinction^ that 
the Court of Common Pleas refused to hear an 
affidavit read^ because a barrister named in it was not 
called an esquire. 1 tVils. 244. 1 Chris. BL 406. 

Not long ago they also refused to hear an affidavit 
read, because a rich brewer called himself an esquire. 

No personal property whatever will make its 
possessor an esquire, nor will any extent of landed 
property: but when a gentleman has realized a 
large landed estate in any county, he will, probably, 
soon be appointed a sheriff, or be pMt into the 

commission 
— ^— ^■~^— ^ 

* In English : — It is certain, that one hundred years ago a 
barrister of the highest reputation in the kingdom, advanced 
in years, and even in poisession of a public office and the largest 
entate, was contented with the title of a gentleman. That 
civil appellation was, perhaps, better suited to the gentlemen 
of the long robe, than the other military one. 
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commission o^ the peace; then he will derive tlfef 
title of esquire from its legitimate source by the 
creation of the Crown. 

The Court of Common Pleas decided, that the 
soil of a captain of volunteers was not qualified, 
because he had a commission from the Lord 
Lieutenant of the county, in which he was styled 
an esquire. 

Honours can only be created by the Crown, 
Talbot V. Eagle, I East, 410. 

« 

I have frequently been asked, whether the son of 
a clergyman, who is in the commission of the 
peace, is qualified. My answer has been, his father 
is not an esquire; and unless he is named before an 
esquire, and has, therefore, precedence, he is not a 
person of higher degree, and therefore the son 
would not be qualified. 

In commissions 6f the peace the esquires are 
always named before the undignified clergy ; except 
in the Isle of Ely, which formerly had a palatinate 
jurisdiction, and the commissions, till the reign of 
Jlen, VIII, issued under the seal of the bishop. 
Iti the commission of the peace for the Isle, now 
tinder the Great Seal of England^ the clergy are 
always named before the esquires. TTie heir- 
apparent 
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apparent of one of those clergymen might have 
some • pretensions to be qualified, as the heir- 
apparent of aperson of higher degree than an esquire. 
As a magistrate, I should certainly not convict him, 
but allow his claim. 

It has been thought that a lord of a manor may 
kill Game within his manor, though his estate be 
not of the value of 100/. a year. 

There was a conversation amongst the Judges of 
the Ccfmmon Pleas to that effect, but no decision ; 
and I cannot think there wiU ever be such a 
decision. — Malloch v. Easily, 1 Mod. 482. 

It is said that it would be incongruous that the 
lord of a manor could appoint a game-keeper 
to kill, and that he himself should not have the 
power. 

The game-keeper had no power to kill for 
thirty-four years after he was introduced into the 
system ; and there is no more inconsistency than 
that the son shall kill, and the father cannot, over 
an estate of the value of QQl. a year. 

The statute iis dear upon the subject. 

CHAP. 
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CHAP. X. 



GAME-KEEPERS. 



In the former Chapters I have fiilly proved, that, by 
the law of England, every land-owner had a right 
to all the wild animals found upon his grounds ; it 
followed, of course, that he might take them as he 
pleased. And the onljr protection which he had 
in the enjoyment of that right was, an action to 
recover a compensation in damages against the 
violator of it. 

Jn lands which did not lie within a forest, chase, 
park, or/warren, every subject was his own game- 
keeper. 

In these privileged places there was an officer, 
viz. the forester, parker, or warrener, who was 
entrusted with great authority. 

As 
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As the present game-keeper has all the shocldng 
power given to these officers by the following sta- 
tute^ I think it necessary to insert it at length. 

Siatutum de malefactoribus in parcis. 2 1 Edw, I. 
Stat. 2. anno 12g3. 

" To the intent that trespassers in forests^ chases^ 
parks, and warrens, may more warily fear hereafter 
to enter and trespass in the same than they have 
heretofore, our Lord the King, at his parliament 
after Easter, the twenty-first year of his reign, at 
the instance of the nobles of his realm, hath 
granted ,and commanded to be from henceforth 
firmly observed, that if any forester, parker, or 
warrener, shall find any trespasser wandering within 
his liberty intending to do damage therein, and 
that will not yield themselves to the foresters, 
warreners, or parkers, after hue and cry made, to 
stand unto the peace, but do continue their malice, 
and, disobeying the King's peace, do flee, or defend 
themselves with force and arms, although such 
foresters, parkers, and warreners, or any other 
coming in their company, and aiding such foresters^ 
parkers, and warreners, in the King's peace, do kill 
any offender or offenders, being so found, either in 
arresting or taking them, or any of them, they shall 
not be troubled upon the same before the King and 

his 



X 



rSfl 0\ TUB GAJAK LAWS. 

his justices^ or before any other the King s imUth, 
or any other within any franchise or mthout, nor 
shall leese^ for so doing, either life or limb, or 
suffer any other punishment, but shall enjoy the 
King's peace as they did before. 

^^ Notwithstanding, let all such foresters^ parkers, 
warreners, and all other beware, that by reason of 
any malice, discord, debate, or other evil-will pr 
hatred, had beforetime, they do not maliciously 
pretend against any person passing through their 
liberties, that they came thither for to trespass or 
misdo, when in truth they did • nothing, nor were 
not found as trespassers, or intending to trespass^ 
and kill them ; for if they do, and be convicted 
thereupon, the death of such persons shall be 
inquired, and e3(ecution shall be done in like man- 
ner as is done for other of the King's subjects 
standing in lus peace, and like as it ought to be 
done of right, and according to the law and custom 
of oiir realm/' 

The first statute, which gives power to any one 
to assist in the preservation of Game out of forests, 
parks, and warrens, is the 7 «/ac. I. c. J J . anno 
l60Q. It is the last Qualification Act before the 
present existing Qualification Act; and by section 9, 
it is enacted^ ^'^That every constable and head- 
borough 
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borough, in every county, city, town corporate, and 
other place where they shall be sworn officers, shall 
and mayj by virtue of this present Act, (bringing 
with them to that purpose a lawful warrant, under 
the hands of two justices of the peace of the county, 
city, liberties, or town corporate), have full power 
atid authority to enter into and search the house or 
houses of any person or persons, (other than sodi 
as by this present Act are allowed to take pheasants 
and partridges with nets as aforesaid), being sus- 
J^ted to have aiiy setting-dogs or nets for the 
taking of pheasants and partridges ; and wheresoever 
they shall find any such setting- dogs or nets^ the 
same to take, carry away, and detain, kill, destroy, 
and cut in pieces, as things prohibited by this Act, 
and forfeited to such of the said officers as shall 
find out and take the same, as aforesaid." 

Hiis statute continued in force sixty-one years ; 
and it is very important to shew the ofig^ and 
progress of the law upon the subject. A subject 
which has been greatly misrepresented, and is 
greatly misunderstood. 

By this statute, if the owner of a warren, manor, 
or freehold, had the qualification prescribed, each, 
by himself or by his household servants, could 
Uke pheasants and partfidgeB upon > Aeir respective 

eatates : 
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estates: each was confined to his own dojnaiiu 
The lord of the manor had no more right to enter 
a freehold not his own within the manor^ than to 
enter a free-warren within it. 

And it was the duty of the constable or head- 
borough to act for the benefit of all who were 
qualified by the statute, and resided within his 
district. . 

As the constable is generally appointed by the 
lord of the manor, at his Courts Baron, or Ck)urts 
Leet, it naturally suggested the propriety of bis 
appointing one or more persons, who should be 
denominated game-keepers, with nearly the same 
powers as the constable possessed by the former 
statute. 

The 22 & 23 Car. IL c. 25. anno 1670. 
therefore enacts, " For remedy whereof be it 
enacted, by the King's most excellent Majesty, by 
and with the advice and consent of the Lords 
spiritual ai)d temporal, and the Ciommons, in tlus 
present parliament assembled, and by the authority 
of the same, that all lords of manors, or other 
royalties, (not under the degree of an esquire), 
may, from henceforth, by writing under ^ their 
hands and sealsi authorize one or more game- 
keeper 



"> ■ * 
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keeper or game-keepers, within their respective 
manors or royalties, who, being thereunto autho- 
rized, may take and seize all such guns, bows, 
greyhounds, setting-dogs, lurchers, or other dogs 
to kill hares or conies ; ferrets, trammels, lowbels, 
hays, or other nets ; hare-pipes, snares, or other 
engines for the taking and killing of conies, hares, 
pheasants, partridges, or othej Game, as within the 
precincts of such respective manors shall be used 
by any person or persons, who by this Act are 
prohibited to keep or use the same. And more- 
over, that the said game-keeper or game-keepers, 
or any other person or persons, being thereunto 
authorized by warrant under the hand and seal of 
any justice of the peace of the same county, divi- 
sion or place, may, in the day-time, search the 
houses, . out-houses, or other places of any such 
person or persons by this Act prohibited to 
keep or use the same, as upon good ground 
shall be suspected to have or keep in his or their 
custody any guns, bows, greyhounds, setti^ng-dogs, 
ferrets, coney-dogs, or other dogs to destroy hares 
or conies ; hays, trammels, or other nets ; lowbels, 
hve-pipes, snares, or other engines aforesaid ; and 
the same and every or any of them to seize, detain, 
and keep, to and for the use of the lord of the 
•manor or royalty, where the same shall be so found 

or takehjr or otherwise to cut in pieces or destroy* 

as 
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as things by this Act prohibited to be kept by per- 
sons of their degree.** 

This statute does; not vary in any instance the 
rights of lords of manors and other land-^owners. 
The lord was to appoint the person^ whowas^to 
act within the manoc, just as the constable had 
done^ for the benefit of every person qualified to 
kill Game within the district within which he was 
authorized to act. The fourth section^ to prevent 
killing rabbits in the night, excepts the owner of the 
soil, and the law/hi occupie?* or possessor of the 
groimdy whose rights are not restrained: and by 
section 7 9 every person may be punished by a 
justice of the peace, who shall take any fish with- 
out the licence or consent of the iord or owner of 
the said water. 

Here clearly the words lord or owner are us^ as 
8ynon}mf).ous ; end the lord of the manor could only 
give a licence, where he was the owner of the soil. 
The original or general law of property respecting 
^Sci, is precisely the same as that respecting every 
other wild animal. . 

Every thing then in this statute, which first 
introduces game-keepers, is consistent with the 
former law upon the subject^ as far as it regards 

property 
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property in Game^ or die animals intendied to be 
protected. 

Neither by this, nor any other statutcy can a game- 
keeper apprehend an unqualified man, or take Game 
from him. 



The statute says, ^^ That a game-keeper, or any 
person authorized by warrant under die hand and 
seal of any justice of the peace, may, in ^he day-- 
time, search the houses, &c. as upoa:good ground 
shall be suspected,*' &c. 

• * n 

The words are doubtful, whether the game- 
keeper is authorized or not without a warrant ; but 
as the game-keeper here is cleJarly substituted for 
the constable in the former statute, viz: th^ 7 J^* !• 
c. ]1. s. 9.^ I cannot doubt but that die Courts 
would say, that the game-keeper would be a tres- 
passer, if he should search a house unauthorized 
by a warranto The Legislature did not intend 
that he should be the judge of the ground of the 
suspicion. 



The offence of an unqualified man having gwis, 
dogs, and nets, in his house, could not be consi- 
<!ered a breach of the peace, so as to justify any|[ame- 
ke^r to break t>pen the outer doors of die house. 

By 
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By this Act the game-keeper is only justified in 
taking guns, dogs, &c. from the persons using them 
to kill Game^ or from the houses or places of such 
persons, where they are kept in their custody to 
destroy Game. 

They cannot be taken by a game-keeper whilst 
they are used for any other purpose.-^ Wingjteld v. 
Stratford, 1 ff7ls. 315. 

By the 4 & 5 ^ and M. c. 23. s. 4. '' all 
Iprds of manors^ or other royalties^ or any person 
or persons authorized by them as game-keepers, 
shall and may, within their respective manors or 
royalties, oppose and resist such offender in the 
night-time, in the same manner, and be equally 
indemnified for so doing, as if such fiact had been 
committed within any chase^ park, or warren 
inclosed whatsoever.** 

By this statute game-keepers may apprehend 
unqualified persons using dogs and guns in the 
night-time. But the horrible power of killing them 
if they flee, being ordered to stand, ought not to 
have been entrusted to them. See p. 137^ ante. 

By the 5 jinn. c. 14. it shall be lawful for any 
lord or lady of a manor^ by writing under his or her 

hand 
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hand and smI^ to einpoiver gaine-keepers, upon his 
or her lordship^ to kill hare^ pheasant^ partridge, or 
any other Game whatsoever ; but if they shall seU 
without the consent of their ford or lady, upon 
GOttviotion before a justice of the peace, they shall 
be committed to the house of correction for three 
moriths." 

By the Q Ann. c. 25. s. 1. which states, that 
impowering many game-keepers to kill Game, pro- 
duced the destruction of the Game ; it is enacted^ 
^^ That no W d or lady of a manor shall app(»nl 
above one person to be* a game-keeper within any 
one manor, with power or authority to kill the Gome 
thereof, and that the name of such person, so to 
be authorized to kill the Game, shall from time to 
tinoe be entered wdth the clerk of the peace for the 
time beiG^, of the county, riding, or divirion^ 
wherein such manor -doth He: sudi entry to be 
viewed, and a certificate thereof to be granted by 
the clerk of the peace upon pajrment of one shil- 
Ung. The othi^ game-keepers to be treated as 
Qlher Uj^ualUied perflons*''T-r-But they bad still all 
the othtr powers add authoritiet of game-keepers. 

These statutes, whidi empower the game-keeper 
to kill Game witiiottt being subject to the penalty 
of an unqualified per^on^ neveir meant to give him 

ji or 
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or his master a right to Game, where he had none 
before; and that rights we have abundantly seen, 
was confined to his own private grounds and his 
waste; he never had a right to enter to take 
Game upon any other estate within the manor. 
His servant, therefore, did not derive a right from 
these statutes, which the master himself never 
possessed. 

By the 3 Geo. L c. 1 1. it was enacted, that the 
game-keeper with power to kill, should either be a 
domestic servant, or one who should kill only for 
the use of his lord or lady; or, if he did not, he 
should be a qualified person. 

By the 48 Geo. III. c. 55. for every game-keeper, 
by virtue of any deputation or appointment duly 
registered, who is a servant, there shall be a duty 
of 1/. 1*., and upon every other 'such game- 
keeper, 3/. 3s. 

By the 48 Geo. III. c. 93. *^Any lord or lady 
of any manor may appoint any person whatever, 
quaUfied or not, with authority to kill Game for 
his own use, or for the use of any other person, to 
be specified in such appointment or deputation, 
whether qualified or not. He shall have all the 
other powers of a game-keeper. Biit if he does 

not 
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. not kill for the use of the lord^ he shall not be con- 
sidered as a servant." 

By this statute, it iqppears he may kill for his oirn 
use, though he is otherwise unqualified, or for the 
use of any other unqualified man. 

From the consideration of these statutes, it 
appears that by the 22 & 23 Car. II . the lord of a 
manor, of the degree of an esquire, may appoint, 
under his hand and seal, any number of game- 
keepers, who shall have all the authority of game^- 
keepers, except that of killing- Game; and that 
appointment is not affected by any other statute ; 
so that it need not be registered with . the clerk of 
the peace. 

But by the last statute it is clear, that any lord or 
lady, though not of Ihe rank of an esquire, may 
appoint a game-keeper. 

A College or a Corporation may appoint a game- 
keeper : and it was held, that it was not necessary 
that It should appear in the deputation that he was 
to kill for the use of the lord of a manor, and that 
he was protected though unqualified,, if it were not 
proved that he killed not for the use of the lord* 
Spurrier y. Vak, 1 Camp. 457. & 10 £o^, ^13. 

l2 But 
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But by the last Act it appears to be necessary, 
that it should be specified in the deputation^ for 
whose use he kills. Though it is ill expressed^ the 
meaning seems to be, that it shall be specified in the 
deputation, for whose use he kills the Game, whether 
for his own, or for any other person ; and this is 
to be done, whether such person is qualified or not. 

But I should advise that the name of the person 
should be stated, and that it should also be added^ 
that he is qualified, or that he is not qualified, as 
the case may be ; though I do not think that the 
words of the statute require that to be done. 

A justice of the peace, by virtue of the 5 Ann. 
c. 14. s. 4. took a gun from a game-keeper, who 
was using it out of the manor. He brought an 
action of trespass against the justice. 

Lord Mansfield, at Nisi Prim, directed a verdict 
against the defendant; and after an argument 
upon a motion for a new trial, he delivered the 
judgment of the Court of King^s Bench, and 
obselrved, that by the stat. ^1 & 23 Car. II. game- 
keepers themselves are empowered to seiase guns. 
What ! shall a game-keeper, in the very next manor 
to nune^ have a power to take my game-keeper's gun, 
if he happens to be trespaaring in my ndghbour s 

manor ? 



' ^ 
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manor? This would be a humiliating disgrace 
indeed, and could never be meant by the Legisla- 
ture ; and, if game-keepers were permitted to seiae 
one another^s guns, there would be a kind of border 
war among them. If tliis were a doubtful case^ we 
should incline to the same opinion we are of^ to 
prevent breaches of the peace ; but it is a clear 
case, and the game-keeper is neither within the 
words nor meaning of the stat. 5 Ann. c. 14. s. 4. 
Tlie new trial was refused per totam Curiam.-^-' 
Rogers V. Carter, 2 Wils. 38/. anno 1768. 

If this is true of the gun, it would be true also of 
dogs. 

I confess, this reasoning of Lord Mansfield was 
never saitis&ctory to my mind. I should be no 
more afraid of the border war between game- 
keepers^ than the legalized war between a game- 
keeper and a poacher. Shall not a game-keeper, 
or a justice of die peace, take away a musket from 
a $ol<fier, who is using it to Idll Game ? Or shall 
a game-keeper be protected, who is using his gun 
and dogs in Cornwall^ because he is a game-keeper 
of a manor in Cumberland ? The decision must 
go to that extent. 

Lord Maosfiekl and the Court held^ tliat a lord 

of 
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of a wa[^ntake could not appoint a game-keeper. 
The Earl of Aylesbury v. Pattison^ Doug, 28. 

The 22 & 23 Car. II. c. 25. enacts^ that all 
lords of manors or other royalties may appoint 
game-keepers. 

It was said that Courts were incideot to wapen- 
takes^ as to manors.— '1 Roll. Abr. 75. And as 
game-keepers were substituted for constables under 
that statute^ I should have thought he might have 
appointed a game-keeper to preserve. 

But as the 5 Arm. c. 14. Q Ann. c. 25. and 
3 Geo. I. c. 11. which give the power to kill, use 
the words only lords and ladies of manors^ I should 
think the verdict and judgment were right. It 
was an action for the penalty for using a gun, &c. 
not being qualified. 

In an action for disturbing a decoy, the Court 
incidentally said, the word royalty signified a free- 
warren ; but it does not appear that they meant the 
word royalty as used in this statute. Keble v. 
Heckringill, 1 1 Mod. 74. 

The owner of a warren holds no Court, and I 
cannot think that it was intended that he should 

have 
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have the power of appointing a game-keeper. No 
•one can appoint, a game-keeper^ but the lord oi 
the manor himself. 

Lord Kenyon has declared^ that a man cannot 
convey to another the power of appointing a game- 
keeper^ without a conveyance also of the manor 
itself. Such a power is a mere emanation of the 
manor^ and inseparable from it. 

If the lord of a manor promise to another, that 
he shall have the deputation of the game-keeper, 
the game-keeper appointed by the person to whom 
the promise is made is not protected. 

But if there is a fair colourable title to a manor, 
the Courts will not permit the right to it to be tried 
in a penal action against the game-keeper. 

In the san^e case it was decided, that if the 
defendant obtains a verdict in a penal action from 
a mistake in the law, tRe Court will grant a new 
trial. — Calcraft v. Gibbsy 5 T. R. \Q. 

The Court will not permit the parties, even by 
agreement, to try the title to the manor, or the 
boundaries of a manor ; but if there is a fair colour- 
able title, by an exercise of these manorial rights, 

the 
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the Judge #Ut direct a verdict for the defendant, 
tlic game^keeper. -^ <£bttfAin# v. Bailey, M» P* 
Blunt V. Grimei, N. P. before Bulkr, J. 4 T. H. 
081. 

I have gone over all the ftatutet, and all tlte 
dediions reipeelifig game'keeperft, and I do not 
find one word Mlhorifing a game-^keeper to take and 
cany away the Game from the free^warren, or the 
freeliold of any person lying within the boundaries 
of the manor ; but he is qualified to u«e dog« and 
gum within tlie manor^ a» nvtvy qualified gentle- 
man i« authorized to une them in that, and in every 
other manor, and no fiirtber, except that upon biii 
master*! land and waste he vmy kill for the use of 
those who are spedfied in his deputation. 

Besides the authority given to game-keepers as 
already described, the 9 Ann. c. \A. %. 4. enacts 
** that it shall be lawful to any justice of the peace 
within his county, or jurisdiction, and the lordi <Mr 
kwlies of manors within thdr manors, to take aw^ 
any Game from any higgler, chapman, inn-keeper^ 
victualler, carrier, or any unqualified person ; and 
likewise to take dogs, nets, or other engines, which 
shall be in the custody of any persons not qualified 
by the bws to keep the same to tlieir own proper 



use. 



A justice 
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A justice of the peace^ or a lord of a ^manor, 
has no power to enter a house himself by any 
statute. 

If the lord of a manor is also a justice of the peace, 
and he takes away Game, guns, dogs, or engines, 
under this statute, and an action is brought after- 
wards against him; he must have notice of the 
aliirdn, and the cauise of the action, conformably to 
the 24 Gio. II. c. 44. — Briggs v. Sir Frederick 
Evelyn^ Hen. Blac. 144. 

Outer doors cannot be broken open in the 
'esfi^cutibfl of civil process, but they may for a 
•breach of die peace : but, under a warrant to search 
the houses of unqualified men, outer doors cannot 
be broken open. In such a case the Court declared, 
*^ By sixdti a warrant no house ean be broken c^n : 
vK>r can the King grant a warren in another's sc41 
but by prescription; but c^ery man hath free- 
warren in his ovm soil, and all other Game."' — 
The Kingv. Birt, 2 Kehle, 530. anno l67i. 

All that the Court then declared is unquestion^ 
ably the law at present ; the introduction of game- 
keepers into the system of the game laws was 
ceitainly never intended to make any alteration in 
the property of Game. 

CHAP. 
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CHAP. XL 

OFFENCES BY KEEPING OR USING DOGS AND EN- 
GINES FOR THE DESTRUCTION OF GAME. . 

The Statutes for the preservation of the Game are 
very numerous; and/ in many instances^ much 
attention is necessary to ascertain what is the law 
of the present day. . But to these statutes we may 
apply- one of the laws of the Twelve Tables of 
Rome, Quodpopulus postremumjmsit, id jus ratum 
esto; Let the last ordinance of the people be held 
.to be the law in force: so the last act of parliament 
inust be considered the existing law. For qualifi- 
cation frequently follows qualification^ and penalty 
follows penalty, without the least notice of the former 
statutes upon the subject. .Every justice of the peace 
will, therefore,. act wisely in adopting as his guide 
the last legislative enactment upon the subject. 

The present Qualification Act does not introduce 
any penalty. He, therefore, who offended against 

that 
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that Statute, was subject to the penalties specified in 
the statutes of James I. 

When a statute prohibits an act to be done, 
without describing the offence or the punishment, 
it is a misdemeanor by the common law, and the 
offender is subject to fine and imprisonment at the 
discretion of the Court. 

The Court of King's Bench held, that an indict- 
ment cannot be supported for killing Game con- 
trary to the general Qualification Act^ because the 
5 ^7271. c. 14. has appointed a summary proceeding 
before justices of the peace. — ^The King v. Buckj 
2 Strange^ 679. 

Before the statute of Queen jinriy the offender was 
subject to the penalties under the statutes of James I. 

The 4 8c 5 fF. and M. c. 11. subjected inferior 
tradesmen, apprentices, and dissolute persons, to 
certain penalties for killing Game; but it was decided 
that they were not within the statute, if they were 
qualified. — ^The Queen v. George y 6 Mod. 40. 

All these penalties are, therefore, abrogated and 

superseded by the 5 Ann. c. 1 4 .and the 9 Ann. c. !25 . 

s. 4. by which it is enacted, " That if any person or 

persons 
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persons not qualified by the laws of this realm so to 
do, shall keep or use any greyhounds, setting-dogs, 
hays, lurchers^ tunnels, or any other engines, to kill 
and destroy the Game, and shall be thereof con- 
victed upon the oath of one or two credible wit- 
nesses, by the justice or justices of the peace^ 
where such offence is committed as aforesaid ; the 
person or persons so convicted shall forfdt the 
sum of five pounds ; one half to be paid to the 
informer, and the other half to the poor of the 
parish where the «ame was committed : the same 
to be levied by distress and sale of the offender's 
goods, by warrant under the hand and seal of such 
justice or justices, before whom such person or 
persons shall be convicted, as aforesaid; and for 
want of such distress, the offender or offenders 
shall be sent to the house of correction for the 
space of three months for the first ofifence^ and 
for every such other offence four months." 

The words in the statute are keep or tise; so that 
it is an offence either to keep the dogs and engines 
specified for the destruction of Game, or to use 
them for the purpose: but the best evidence of 
keeping them for that purpose^ is the act of using 

them. 

» 

But when there is no evidence that the person 

has 
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has used a gun or dogs in his possession^ it would 
be evidence, that he had declared that he intended 
to use them, or that he had lately used a gun, or 
similar dogs, for that purpose ; and this is univer- 
sally admitted, that whatever would be evidence 
before a jury, will also be evidence of the &ct or 
of the intent before a magistrate. 

Every justice of the peace exercises the functions 
of a jury with respect to the facts, and the functions 
of a Judge with respect to the law. Lord Kenyon 
has expressly said, ^^ It is sufficient in convictipns^ 
if there were such evidence before the magistrate, 
as in an action would be sufficient to be left to a 
jury."— The King v. Davi^, 6T.R.177. 

In that case the evidence was, ^^that he (the 
witness) was satisfied that the said J. Davis did 
keep and use the said gun with intent to kill and 
destroy the Game, from the circumstance of his 
hearing a gun go off, and observing that it was 
fired by the said J. Davis, who was then walking 
about a piece of ground in the parish of Hadsor 
aforesaid, with that apparent intent.^— Ibid. 

In all these cases the justice of the peaee himself 
must be satisfied of the intent, from the circum- 
stances stated by the witnesses. He must be 

satisfied 
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satisfied that the party was in pursuit of Gamei and 
not of sparrows^ larks^ or fieldfares. 

Even if he were in pursuit of woodcocks^ snipes^ 
or rabbits, and not of hares^ pheasants^ partridges^ 
or grouse, the justice would have no authority to 
convict under this statute. 

The vidtness's belief of the intent^ in every Court 
i!s perfectly immaterial ; the circumstances proved 
ought always to be such as would lead a jury to 
believe that such was the intent. 

A declaration of Lord Macclesfield has fi-equently 
been cited upon this subject, viz. that walking about 
with a gun mth intent to kill Game, will be evidence of 
usingitfar thdt purpose. — Rex v. King, 1 Sess. Ca. 88. 

But this is an identical proposition, and has no 
signification. 

Ranging about with a gun, without a dog, is the 
slightest possible evidence of the intention to kill 
Game. The object of the party might only be to 
kill crows or pigeons, or to frighten them away. 

The word gun was purposely omitted in this 
statute, and it is only inGl|aded in the vfotAmgme; 

and 
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and it has been decided, that it must be expressly 
proved^ that it was kept or used for that purpose: 
and Mr. Justice Probyn observed, that farmers are 
generally. oibiiged to keep a gun, and are no more 
within the Act for doing so, than they are for keep- 
ing a cabbage-net. — ^the King w. Gardner , 7 Mod. 

279- 

There ought, therefore, to be full evidence 
to convict a party, that . he used . either a gun 
or a cabbage-net for the purpose or with the 
intent of killing Game, before he is called upon 
his defence; otherwise it ought to be presumed, 
that each was kept for an innocent and le^timate 
purpose. 

^ But it has been decided, and I think it would 
now be cohfirified as law at present, that if any one 
keeps the dogs, or thihgs specified ih the. 5 Ann. 
c. 14. s. 4. viz. ^^ any greyhounds, setting-dogs, 
hays, lurchersy or tunnels," that the mere possession 
of them is evidence of the intent^ and throws the 
defence upon the party prosecuted ; and he must 
prove that he kept them for an innocent purpbse 
only. 

This was dedded in a : case : for keeping a 
lurcher. The Court held, the bare keeping a 

lurcher 
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hkrcbec waa an <tfence; aod tkey referred to a 
former caae^ the King v. ^ing', 1 Sest^ Cas^ 88. 
in wUeh a difference was taken^ as ta keeping a dog» 
which could only be to destroy the Game, and Uie 
keying a gun, which a man might do ht the 
defence of hia house. — The King v. Filer, l Strange, 
405. anno 1722. 

Judgment was arrested in an aetaon for the 
penalty under this statute, because it was stated in 
the declaration that the defendant kept and used a 
dog to kill and destroy the Game, without specifying 
what species of dc^ ; and it was said that it might 
be a mastiff or a iBip-dog.^^Reason v. Lisle, 2 Co^ 
mynis Rep. 576. 

It has also been dtcided, that no cme is subject 
to the penalty under this statnte for keeping or 
using a hauruL — JSboker v. ff^lks, 2 Strunge, 1 126. 

« 

That speciea of dog in fovour of hmrting, was no 
doubt purposely omitted. 

Tbit word seuing^g would include a pointer, 
because it sets. 

So spanieb and terriers are not within this 
statute. 

But 
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But under the Qualification Act, 22 & 23 Cknr. II. 
c. 25. a game-keeper may seize all these? Tor he may 
seize all greyhounds, setting-dogs, lurchers, or other 
dogs used for the taking of Game. 

- The offence under this statute is, the keeping or 
using : and it has been decided, that if a number 
of unqualified persons shall together use a greyhound 
to destroy Game, they are subject to one penalty 
only amongst them. The magistrate must convict 
them jointly only of one penalty. The Kingy. 
Bleasdale, 4 T. R. 8O9. 

Lord Mansfield has said, ^^ Killing a hare 19 but 
one offence in its nature ; whether one or twenty 
kill it, it cannot be killed more than once.'' This 
is not a very good reason, because it is the using the 
dog, which is the offence ; but it is more in point 
when he says, " If partridges are netted by night, 
two, three, or more, may draw the net, but still ^ 
it constitutes but one pflence." Rex v. Clarhy 

Cawp. 612. 

« 

But if they were each using a gun, or each set- 
ting a snare, or each had a snare in his ]^ocket, 
they would each be subject to a penalty, because 
each is guilty of a distinct, s^arate, substantive 

act. 

M So 
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So where an unqualified man is in company with 
a qualified man, it must be always considered who 
is using the greyhounds to destroy the Game. 

The following erroneous case, by a very learned 
and .laborious Judge, has unfortunately been pub- 
lished in the modem editions of Burn's Justice. 

At the Stafford spring assizes, 1 804, in an action 
for killing Game, by coursing, the defendant not 
being qualified ; Vi^Uiams, Serjeant, for the plaintiff 
insisted (and in this he was afterwards confirmed 
by Mr. Justice Lawrence), that though a qualified 
person may take hiis servant or servants to assist 
Mm to \a3l Game, he cannot qualify them to kill it; 
ndther will his presence protect an unqualified 
person, not being his servant, who goes for the 
purpose of taidng the amusement of coursing. 
But if such person take an active part, by beatii^ 
BOirbsis the fields or in open lands, and join in 
4;fae (fiv^rsion in the same manner as a qualified 
person, he is as much liable to the penalties as if 
no such qualified person were present. The learned 
Judge observes, that the contrary was the usual 
practice; but practice would not alter the law. 

The contrary has both before and since been 
decided, that an unqualified man may go a coursing 

with 
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with a qualified man^ if he does not keep or use 
the dogs. 

Chief Justice Parker said, in the case of such a 
conviction, that ^^ the defendant went a sporting 
with a gentleman of 30O/. per annum, to take 
care of his dogs, that such persons ought to be 
taken as servants, and the Justices should not com- 
mit in that case." — Reginay. Greeny Gilbert^ 231. 
anno 1712. 

Mr. Justice Noel has said, ^^I think a person 
going out with a gentleman^ qualified to kill Game> 
cannot be convicted for killing Game, as an un- 
qualified person. — Buxton v. Mingay^ 2 Wils. 70. 

In the King v. Newman, in Lqffts Reports j 178, 
it appears that Lord Mansfield and the Court of 
King*s Bench would have granted a criminal in- 
fDrmation against the defendant, a justice of the 
peace, if he had not consented to pay i^l the costs, 
because he had convicted two peir^ns, who were 
themselves unqualified, but who were out with a 
qualified person ; which they pleaded in their de- 
fence, and that the dogs were not their own- 
In that case Lord Mansfield is made to say, 
'^ Keeping and xmng ar« the words of die Statute. 

Shall 



xj^ 
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Shall not a gentleman take any body out with hitn 
to beat the bushes^ and see the hare killed ?'' 

Lord Mansfield seems to have treated this, 
magistrate with some degree of severity, for having 
made a mistake in a law, which was not under- 
stood long afterwards by a very attentive and able 
Judge. See p. 162, ante. 

In all these cases the question is. Who keeps or 
uses the greyhounds ? The offence is not for killing 
Game, but for using the greyhounds to kill 
Game. If they are the property of a qualified man, 
and he is present, then he alone uses ; and all un- 
qualified men present, though they enjoy and assist 
in the sport, are not subject to any penalty. They 
cannot be sidd to use the dog. But if the owner is 
not present, they are all together subject to one 
penalty for using the greyhound. If the grey- 
hound belonged to an unqualified man, I should 
think he was subject to the penalty, though a qua- 
lified man was present : he either in that case uses 
his own dog, or even if he had lent it to a qualified 
man, that would be considered as evidence with 
me, that he kept it for the purpose of killing Game. 

Under the certificate act the 25 Geo. III. c. 50. 
s. 15. itwas enacted, that if any person should be found 

using 
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using a dog, gun, or other engine, for the destruction 
of Game, not having obtained a certificate,' he shall 
forfeit twenty pounds. In an action of debt for the 
penalty, the evidence was, that a gentleman of the . 
name of Slater, who was a qualified person, was 
out sporting with two greyhounds : that he was 
joined by Rogers, the defendant, whose father was 
qualified ; that Rogers, when he came into the field 
and joined him, had with Tiim a greyhound, which 
belonged to his father : that the dog of Rogers, and 
the one of Slater's, found and killed a hare: that 
Slater had sent and borrowed the dog of the de- 
fendant's father, in order to try him. 

Lord EUenborough said, " Every man was not 
to be considered as using a dog, who merely par- 
ticipated in the sport; if that were so, no man, 
unless he was qualified, could join in the sport of 
the field, nor bring a servant with him ; he must 
be a principal, such as the owner of the dogs." 

The question therefore was, Was this a loan of 
the dog to the qualified person, and was the defen- 
dant only partaking of the sport ? If it was so, 
though the dog might be his, he was not liable to 
a penalty. — Molton v. Rogers, 4 Esp. 215. 

If he actually lent his own dog, he himself was 

not 
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not dien iwng it; but, as I have observed^ it 
would be evidence of keeping either before or 
afterwards. 

In the last case, it was just the same as if one 
qualified man sends to borrow a greyhound of another 
qualified man, who sends it by a servant, who stays 
till the sport is over in order to take it bade. 
That servant neither keeps nor uses the dog to Idll 
Game. 

If an unqualified man borrows and uses the grey- 
hounds or gun of a qualified man, he is clearly 
within the statute, and subject to the penalty for 
using them. Chappie, Justice, said, that the 
reason the words of the Act are in the disjunctive, 
^^ keeping or using, be.*" is, because people use 
othdr folks* dogs ; and if they do, they are within 
the Act, and the keeping of them must be averred 
to be on purpose only to destroy Game. — The Kh^ 
V. Gardner, 7 Mod. 27 Q. 

But an unqualified man may clearly be convicted, 
if he uses his pointer once only to destroy Game, 
thou^ he uses it every night for the protection of 
his house. 

The offence under this statute is^ the keeping or 

using : 
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using : and it has been held^ that tliere ean be 
only one act of using in one day ; so that the p«rty 
can be convicted only in one penalty^ wliatever may 
be the number, quantity, or quality of the animaki 
he kills in one day. — The Queen v. Mathews, 
10 Mod. 20. 

By the Q Ann. c. 25. s. 2. he will be subject to 
a penalty of 5/. for every head of Game he has in his 
possession. See, post. Sale of Game. 

But if another person picks up the dead Game, 
then it is true that the offender is subject to one 
penalty only, let the number of Game killed be 
what it may in one day. 

But he will be subject to as many penalties as he 
can be proved to have used his dogs or gun on 
different days. 

It has been decided, that the party can only be 
convicted of one penalty, though he uses both a 
gun and a setting-dog together in one day.-^The 

King V. Lovetty 7 Term Rep. 152, 

Lord Kenyon in that case merdy said, "Ha 
person go in pursuit of Game mth a dog and gun 
on the same day, he can only be convscted in one 

penalty." 
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penalty/' He gave no reason for it ; and I cannot 
assign one. If the words of the statute had been 
,in the conjunctive, viz. *^If he should use any 
greyhounds, setting-dogs, lurchers, tunnels, and any 
other engines," the construction would have been 
indisputable ; but with " or any other engines," it 
appears to me to be very disputable indeed. 

Suppose a man is found with a gun, a spaniel, a 
greyhound, and a snare, he is subject to no penalty 
for the spaniel ; it is not mentioned in the statute : 
but it would be auxiliary to the destruction of 
Game by the gun, the greyhound, and the snare, — 
three distinct modes of destruction ; and I should 
have thought that he was guilty, according to the 
statute, of three distinct offences, and that he 
might properly, that is legally, have been punished 
by three penalties. 

But I should advise all magistrates to act con- 
forniably to The King v. Lovett^ and leave the law 
to be corrected, if it is erroneous, by the superior 
Courts. 

It has been the practice at the assizes, when 
the plaintiff has proved sufficient to recover one 
penalty, for the Judges to discourage him from 
^ving evidence to recover more : but that has 

•~ . always 
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always appeared to me a merciful reeommendadon, 
from the consideration that the coSts are the great 
object in the action, rather than a right to interfere 
by the strict principles of law. And I am inclined 
to think) that Lord Kenyon has erroneously applied 
this recommendation to convictions. 

It is decided that a conviction is good, though 
the witness swears only that " the defendant did 
keep and use a gun to kill and destroy the Game/* 
without speciiying what species of Game. 

The Judges Ashhurst and BuUer supported the 
conviction upon the authority of former prece- 
dents. 

Judge BuUer said, " I cannot agree that the wit- 
ness, in swearing that the defendant used a gun to 
destroy Game, would be swearing to a question of 
law, because it is by Act of Parliament ; and every 
man is bound to know what is Game : if he swears 
that to be Game, which is not so .in law, he would 
be guilty of perjury ; Game must be understood in 
its legal sense. 

Grose, Justice. — " I cannot give my consent to 
support this conviction. The Justice should return 
particularly all the facts and the conclusion in the 

conviction ; 
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conviction : firsts the information^ the summons^ 
the appearance^ or the defendant's default in not 
appearing; that the information was read to (he 
defendant^ that he was asked what he had to plead^ 
the whole of the evidence particularly, and the 
adjudication. The witness should swear to the 
facts, and not to the law." — ^The King v. Thompson, 
2T.R.IS. 

I am obliged to say, that what Mr. Justice 
Grose has said upon this subject is both better 
sense and better law. 

But as I have shewn before that the word Game, 
under this statute, includes only hares, pheasants, 
partridges, and grouse (seep. 10.), the magistrate 
ought to make particular inquiries ; and he must 
himself conclude, from all the circumstances, that 
the defendant was in pursuit of some of these 
animals, or he ought not to convict. If the justice 
of peace is of opinion that he did not intend to kill 
any of these animals, but that he intended to shoot 
only rabbits, woodcocks, snipes, or any other birds^ 
he has no jurisdiction under this statute. 

I have already observed, that all the penalties, 
which inferior tradesmen, apprentices, and unqua- 
lified persons were subject to by the 4 & 5 fPtlL 

and 
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and Mary, c. 23. are repealed by the 5 Ann. c. 14. 
with respect to Game^ viz. hares^ pheasants^ pa?- 
tridges^ and grouse. 

That statute provides expressly^ though it was 
unnecessary^ that all the laws for the preservation 
of Game should continue in force^ not thereby re- ' 
pealed^ or altered. 



CHAP. 
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CHAP. XII. 

BUYING AND SELLING GAME, AND THE POSSESSION 
OF IT BY AN UNQUALIFIED MAN. 



By the 1 1 Hen. VII. c. J 7- the property in phea- 
sants and partridges is protected to the occupier of 
the land by a heavy penalty of J 0/. for each offence, 
one half to the prosecutor, and the other half to 
the occupier of the land. 

This statute is still in force. See p. 52, ante. 

It was probably found by experience, that this 
statute was not sufficient to secure to the occupier 
of an estate his pheasants and partridges, whilst 
they could be bought and sold ; as the price which 
could be procured for them induced a temptation 
to steal, and the theft could not be discovered by 
the identity of the animals : we therefore find it 
enacted forty-six years afterwards, that whoever 
shall sell or buy any pheasant or partridge (saving 
the officers of the King's, Queen's, or Prince'? 

houses'" 
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houses), shall forfeit for every pheasant 6^. 8rf., 
and for every partridge 3s. 6d. to the King. — 
32 Hen. VIII. c. 8. anno 1540. 

The occupier of the land must, therefore, have 
consumed them in his own house, or have made 
presents of them. 

The 2 Jac. c. 27. s. 4. enacts, that if any person 
shall sell, or buy to sell again, any deer, hare, 
partridge, or pheasant (except partridges and 
pheasants reared in a house, or brought from 
beyond the seas), shall forfeit for every deer 40^., 
hare 10,y., partridge 10^., and pheasant 20^. 

This continued to be the law till the 5 jinn. 
c. 14. which enacts, " That if any higgler, chap- 
man, carrier, inn-keeper, victualler, or alehouse- 
keeper, shall, from and after the first day of May, 
one thousand seven hundred and seven, have in 
his or their custody or possession, any hare, phea- 
sant, partridge, moor, heath-game, or grouse, or 
shall buy, sell, or offer to sell, any hare, pheasant, 
partridge, moor, heath-game, or grouse, every such 
higgler, chapman, inn-keeper, victualler, alehouse- 
keeper, or carrier (unless such Game in the hands 
of such carrier be sent up by a person or persons 
qualified to kill the Game), shall, upon every such 

offence, 
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offence^ be carried before some justice of the peace 
for the county, riding, city, or town corporate, or 
liberties, where the said ofTence is committed ; and 
upon view, or upon the oath of one or more credit 
ble witnesses, shall be convicted of the same, shall 
forfeit for every hare, pheasant, partridge, moor, 
heath-game, or grouse, the sum of five pounds, 
one half to the informer, and the other half to the 
poor of the parish, where the offence was commit- 
ted ; the same to be levied by distress and sale of 
the offender's goods, by warrant under the hand 
and seal of the justice or justices of the peace 
before whom such offender or offenders shall be con- 
victed, rendering the overplus (if any be), the 
charge of distraining being first deducted ; and for 
want of ^stress, the offender or offenders be com- 
nutted to the house of correction for the first 
offence, for the space of three months, without bail 
or mainprise ; and for every such other offence, 
for the space of four months ; provided that sudi 
eonviction be made within three months after such 
offence committed : and that if any certiorari shall 
be allowed to remove any conviction made, or 
other proceedings of or concerning any matter or 
thing in this Act, into any of the Courts at West- 
mdnster, upon any pretence whatsoever, unless the 
party or partks against whom such eonviction 
shall be made, AaU, before the allowance of such 

cettiorari 
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ceriiordriy become bound to the person or persons 
prosecuting the same^ in the sum of fifty pounds^ 
with such sufficient securities as the justice or 
justices of the peace, before whom such offenders 
shall b^ convicted, shall think fit, with condition to 
pay to the prosecutors, within fourteen days after 
such conviction or procedendo granted, their full 
costi^ and charges, td be ascertained. upon their 
oaths; and that in default thereof, it shall be 
lawful for the said justice or justices of the peace^ 
or others, to proceed for the due execution of such 
conviction, in such manner as if no sucb certiorari 
had been awarded^ 

4 

" III. And for the better discovery of such higgler,* 
chapman, carrier, inn-keeper, alehouse-keeper, and 
victualler, as shall offer to buy or sell any hare, 
pheasant, partridge, moor, heath-game, or grouse, 
be it further enacted, by the authority aforesaid^ 
that from and after the said first day of May, any 
person that shall destroy^ sell, or buy any hare> 
pheasant, moor, heath-game, or grouse, and shall 
within three months make discovery of any higgler, 
chapman, carrier, inn-keeper, alehouse-keeper, or 
idctualler, that hath bought or sold, or offered 
to buy or sell, or had in their possession, any hare> 
pheasant, partridge, moor, heath-game, or grouse, 
80 as any one shall be convicted ot audi o£feAce> in 

manner 
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mannOT as aforesaid; such discoverer to be dis- 
charged of the pains and penalty hereby enacted^ 
for killing or selling such Game as aforesaid ; and 
he shall receive the same benefit or advantage as 
any other informer shall be entitled to, by virtue of 
this Act, for such discovery and information/* 

It does not appear that there was any decision 
upon this statute before the law respecting the 
possession of Game, and buying and selling it, was 
much extended by the Q Ann. c. 25. 

The' 5 Ann. c. 14. s. 4. enacts, " That if a 
game-keeper shall sell and dispose of Game, without 
the consent or knowledge of the lord or lady of the 
manor, he shall be committed to the house of cor- 
rection for three months. 

But this is repealed by the next statute, the 
9 Ann, c. 25, s. 1. which punishes game-keepers 
selling Game with the same penalty as higglers. 
These are the words of the statute in section I . ** If 
any game-keeper or game-keepers, or other person 
or persons whatsoever, not being qualified in. his 
own right to kill Game, shall sell or expose to sale 
any hare, pheasant, partridge, moor, heath -game, 
or grouse, the respeStive offender or offenders 
herein shall, for every offence, incur such forfeiture, 

pains. 
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pains, and penalties^ as are inflicted by the m^ 
recited Act upon higgler^, carriers^ innkeepers^ or 
victuallers^ for buying or selling of Game ; such 
^ forfeiture to be recovered by such means^ and in 
such manner and form^ and within such time, and 
to such uses, as are prescribed by the said Act; 
any thing in the said recited Act, or in any other 
law or statute, to the contrary thereof in any wise 
notwithstanding/' 

That statute then in section 2. introduces the 
general prohibition for an unqualified man to have 
Game in his possession, unless he is entitled by 
a qualified man. 

Section II. " And be it further enacted, by the 
authority aforesaid, that if any hare, pheasant, 
partridge, moor, heath-game, or grouse, shall be 
fdund in the shop, house, or possession, of ^any 
person or persons whatsoever, not qualified in his 
own right to kill Game, or being entitled thereto 
under some person so qualified ; the same shall be 
adjudged, deemed, and taken to be an exposing thereof 
to sale within the true intent and meaning of this 
and the said redted Act ; . any .thing in this or in 
the said recited Act contained to the contrary 
thereof in any wise notmthi^tanding/' 

N Apoulterer> 
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A poulterer^ who was qualified by estate to kiU 
Game^ had sold a hare in bis shop ; and bavir^ had 
AH action brought against him for the penalty of 
5/. for having sold Game as a chapman under the 
5 jirm. c. 14. Chief Justice Ryder, and the Court 
of King's Bench^ hdd that he was not a chapman, 
und that no qualifiedman was subject to the penalties 
under that statute for selling or exposing to sale. — 
Kearlev. Boulter y Sayers Rep. IQl. 

This decision produced the statute 28 Geo. II. 
c. 1^. It states.in the preamble, doubts had arisen 
wth respect to the word chapmqn : it then enacts, 
^^ That if any person or persons whatsoever, whether 
qualified or not qualified to kill Game, shall sell, 
expose or offer to sale, any hare, pheasant, par^ 
tridge, moor, heath-game, or grouse, every «ucb 
person or persons shall, for every such offence, be 
subject and liable to the same forfnture, pains, and 
penalties^ as are inflicted by the said recited Act 
upoa higglers, chapmen, carriers, innkeepers, vic- 
tuallers, or alehouse-keepers, for buying, selling, or 
ofieiiiig of Game to sale. 

^^ 11. And be it further enacted, by the authority 
aforesaid, that if any hare, pheasant, ^partridge, moor, 
heath-gieime^ or grouse^ shall be found in the shop, 

house. 
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house, or possession of any poulterer, salesman, 
fish-monger, cook, or pastry-cook, the same shall 
be adjudged, deemed, >and taken to be aq exposing 
thereof to sale within the true intent and meaning 
of this Act, and the said recited Act, or any other 
act ; which said forfeitures shall be recovered, and 
such penalties inflicted, by such means, and in such 
manner, and from and within such time, and shall 
be applied to such uses, as are prescribed by the 
said recited Act, or by any other act or acts since 
made for the preservation of the Game ; any thing 
in the said recited Act, or any other law or statute^ 
to the contraiy thereof in any wise notwith- 
standing." 

It clearly follows from these statutes, that there 
' is no penalty upon a qualified man for buying 
Game. — ^Though he may be guilty of a great morsil 
ofience in encouraging another to violate the laws 
of his country, yet those laws have imposed no 
punishment or penalty upon him. See Obser- 
vations upon this, in the Chapter upon suggested 
Improvements upon the Game Laws. 

By the g Ann. c. 25. if an unqualified man h^ 
any head. of Game in his possession not entitled by 
a qualified man^ it is declared to be an e3qposing 
it to sale. 

n2 And 
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detect poachers^ came up and took the hare from 
the dog, and carried it away, notwithstanding the 
plaintiff claimed it, to Mr. East's steward, according 
to his instructions. In an. action for the penalty 
for having the hare in his possession ; — Lord Ellen- 
bofough. Chief Justice, said, the question is, Whe- 
ther the possession of the defendant were such as to 
constitute an offence, and subject him to the penalty 
under the statute ? He did not claim the hare a$ 
his property, nor acquire the possession of it for 
himself, but for his master, on whose manor it was 
takeipi; and if this be an offence, no case can be 
stated in which an unqualified person can innocently 
conie in contact with Game. It may as well be 
said, that if a qualified man returning home with a 
bag of Game were to fall from his horse, another 
could not lawfully take up the bag in order to assist 
the ownev.-^ fFameford v. Kendall, 10 East 19. 



CHAP. 
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CHAP. XIII. 



CONVICTIONS BEFORE JUSTICES OP THE PEACE. 



1 HE two common offences for keeping dogs and 
engines for the destruction of Game by the 5 jinn^ 
c. 14., and the Q Ann. c. 25. for buying and 
selling, and for an unqualified man to have Game 
in his possession, which the statute declares shall 
be deemed to be an exposing thereof to sale, could 
only be prosecuted and punished before justices of 
the peace till the 8 Geb. I. c. IQ. ; by which it was 
enacted, that the informer might have his choice 
whether he would prosecute before a justice of the 
peace, or sue for the penalty in any of his Majesty's 
Courts of Record. See the next Chapter. 

The prosecution and conviction before justices 
of the peace e»sted several years before the action 
was introduced : I «hall for that reason consider it 

first. 

The 
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The best summary of the law upon convictions, 
perhaps, is to be found in a note by Serjeant Wil- 
liams to Saunders. — Saunders's Reports, 1 vol. 
p. 262. 

I shall therefore introduce as much of it here as 
is applicable to a conviction under the Game Laws. 
This is a veiy intricate subject ; though it ought to 
be the simplest and easiest possible, for the sake of 
all magistrates, few of whom have studied the law 
as a profession ; and the difficulty of this subject is 
particularly distressing to young inexperienced 
justices, who frequently must be obliged to act 
alone. 

# 

The conviction generally means the record of 
all the proceedings upon which an offender has 
been found guilty of the offence, and is adjudged 
to pay the penalty, or undergo the punishment 
prescribed by some Act of Parliament. Serjeant 
\«\^lliams has said, that if a statute does not require 
that the information should be upon oath, it is 
conceived that it would not be bad upon that 
account. 

It is held, that a conviction ought to be founded 
upon a preceding information or con^laint. — Reae 
▼. Puller, J Lord Raym. 509. 

It 
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It has been held, that when the conviction was 
fouQiiled upon a conviction taken at a time past, it 
is better to state it in the time past, viz. that the 
informer came and gave the justice to be informed. 
— jBe,r v. Hall, 1 Term. Rep. 320. . 

It is now fiiUy settled, that in convicting upon 
the statute of jinn, the information must negative 
every one of the qualifications in the preceding 
statute, 22 & 23 Car. II. — Rex v. Marriott , 1 Str. 
66. Rex V. Hilly 2 Lord Raym. 1415. Bhuei v. 
Reedsy Comyns 522. Rex v. Jarvisj 1 Burr. 148. 
Rex V. Little y ibid. 6 13. Rex v. JVheatmarty 
Dougl. 345. 3d edit. 

There is no case in which it has been directly 
decided/ that the evidence should negative every 
particular qualification, and that it cannot be so 
from the nature of the case. — Rex v. Crowthery 
1 Term Rep. 1 26, Rex v. Stone, 1 East 66Q4 

But when the exemption is contained in a proviso 
in a subsequent section, or Act of Parliament, it is 
a matter of defence-; and therefore it is not neces- 
sary to state in the conviction, that the defendant 
is not within such proviso. — Rexy. Hail, I' Term 
Rep. 320. : . 

But 
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But this is different when the estemption li&by a 
preceding section, or by a preceding statute^-^-^lSei^ 
V. FraUen, 6 T. R. 55g. 

It is a fundamental rule in general cases, that 
the party should be summoned before he is con- 
victed. — Rex V. Dyer, 1 Salh. 131. Rex v. Ve- 
nablesy 2 Lord Raym. 1405. 

There is no need to set out the summons in the 
conviction. 



The defendant's appearance cures all the defects 
in the summons, and also the want gi a summons. 
— Rex V. Johnson, 1 Str. 26 1. * 

It is enough, that the conviction sets forth that 
the witness was examined upon oath, without 
stating that the ma^strate had authority to ad- 
minister the oath. — Rex v. Picton, 2 East IQ3. 

Though a statute should direct a conviction to be 
tipon the oath of one or two credible witnesses^ 
vnAiOVit adding, or by the confession of the offender, 
yet a conviction upon his confession before the 
justice has been held sufficient. ■— /Jea? v. Gage, 
1 Str. 546. 

And 
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And what is still stranger^ it has been held, that 
a confession made to others, and not to the jastioe, 
if proved by siich other persons to his satisfaction, in 
the presence of the defendant, will be sufficient 
evidence to convict.-^ Ibid. 

Where the defendant confesses the change, it 
seems to be sufficient only to state in the conviction 
the defendants appearance, the confession, and 
the adjudication. 

But a confession will extend no farther than 
the facts chained in the information ; therefore, if 
the offence be not brought by the information within 
the Act of Parliament upon which the conviction 
is founded, the defendant's confession will not make 
the conviction good. — Rex v. Little, 1 Burn 605. 

It is now fully settled and established, that an 
informer, who has a share of the penalty, is not a 
competent witness, unless a statute should specially 
so direct it. 

For which reason it is requisite to name the wit- 
ness in the conviction, that it may appear that he 
is not the same person with the informer.'-^ 
Rex V. Sioney 2 Lord Raym. 1545. Rex v. Tilly ^ 
\Str.Z\6. 

It 
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It is essential that the evidence should be ^ven 
in the presence of the defendant, tliat he may have 
ail opportunity of cross-examining the witnesses ; 
and it must appear, on the face of the conviction, 
that the evidence was so given. — Rex v. Barwelly 
6 Term Rep. 75 : in which last case it is observed by 
Lord Kenyon, that the precedent in Bum's Justice^ 
(title Conviction), is erroneous, in not stating that 
the witnesses were examined in the presence of the 
defendant* 

But if it appears, on the conviction, that the evi- 
dence was given on the same day that the defendant 
appeared and pleaded, the Court will presume that 
it was given in his presence. — Rex v. Thompson, 
2 Term Rep. 15. Rex v. Lovell, 7 Term Rep. 152. 

Any inhabitant within the parish, the poor of 
which was entitled to a moiety of the penalty, could 
not formerly be a witness to support the prosecution/ 
because he had an interest in the event. 

But the 27 Geo. III. c. 2Q. has enacted, that all 
parishioners so rated may give evidence to support 
a conviction, provided the penalty does not exceed 
twenty pounds. 

It is proper that the evidence should be particu- 

larl' 
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larly set forth in the conviction ; though the Court 
of King's Bench were of opinio]^ upon the autho- 
rity of if ej? V. Hartley^ Cald. 17 5 y mat the evidence, 
stating generally, in the language of the Act of Par- 
liamerit> that the defendant did keep and use a gun, 
to kill drtd destroy the game^ was sufficiently set forth ; 
and the same has been recognised in Rex v. Davis, 
Term Rep. 177. 

There must be a judgment of forfeiture^ — Rex v. 
Ftpontf 2 Bum 1 166. Rex y* Harris, 7 Term 
Rep. M8. 

. y ■ • 

Where the statute, upon which the conviction is 
founded, distributes the penalty in certain propor- 
tions, it is sufficient to state generally in the adjudi- 
cature, that the penalty shall be distributed as the 
statute directs. — Rex v. Barrett, 1 ScUk, 383. 

But where the statute leaves it discretionary in the 
parties to distribute the penalty in such proportions 
as they shall direct, the dbtribution forms part of 
the judgment, and must therefore appear upon 
the conviction itself.^ — 'Rex v. Dempsey, 2 Term 
Rep. 96. 

The 5 jinn. c. 14. s. 2. expressly declares^ that 
the conviction against a higj^ler for selling or 

expoAng 
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expo^ng to sale^ shall be made within three months 
after the offence. 



This ha3 been decided to apply to the convictipn 
of a game-keeper, under the 9 ^nn. c.25. who 
is not authorised to kill Game. And that limit 
could not be extended by consent* — -/fer v. Totley. 
3 East 467. 

It IS by no means f^Iear, that th£s was tiie limit 
for the conviction for keeping or using grey- 
hounds, &c. and engines, under the 4th section of 
5 jinn. c. 14. The words, convicted as aforesaid, 
se^pi to refer only to the words in the same sec- 
tion, viz. " convicted upon the oath of one or two 
credible witaesses/' &c^ But as it is very doubtfiid^ 
whethet there is any limit to the tinte for the cojb- 
viction of thii^ offence, I should recommend it to 
all magistrates not to convict at a time beyond 
three months after that offence. 

r 

The words of the second section are, ^^ Provided 
that such conviction be made within three monA^ 
after such ofience committed.' 



»» 



The word month, in every statute, if " calendar,*" 
is not expressed or clearly intended, signifies fbur 
weeks; so that if the offence was. committed on a 

Tuesday, 
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Tuesday, the conviction must be made before 
Tuesday twelve weeks, or a conviction on that 
day would be too late> and void. 

A minor may be convicted for all offences under 
the Game Laws : he is answerable for all crimes^ 
offences, and . trespasses^ when he is of su|&<nent 
age to distinguish moral right from wrong. 

But he may be qualified either by estate, or by 
beiqg' the heir-apparent of an esquire, or of some 
person of higher rank. 

• ^So a married woman might be convicted, if she 
iused a gun or engines to destroy Game ; or if she 
wed a greyhound, setting-dog, or a lurcher, not in 
company with her husband. 

. . She might be qualified by lands in her own 
right ; but her husband's qualification by his, own 
estate would not communicate a qualification to 
her, though her qualification would give a quali- 
fication to her husband. 

The information need not be Qui tarn; that is, 
it need not state that the informer prosecutes as 
well for himself as for the poor. The meamng of 
Qui torn is, that the prosecutor sues for a penalty, 

part 



• 
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part of which is given either to the King or to the 
poor. When the proceedings were in Latin, prior 
to the 4 Geo. I., the declaration stated, that the 
prosecutor is he, ^^ qui sequitur tarn pro rege quwn 
proseipso ;' or, " tarn pro pauperibus quampro seipso.^ 

Henoe these penal actions were called Qui tarn 
actions. 

It is necessary to set out the parish in which the 
offence was committed, that it may be ascertained 
what parish is to receive the moiety of the penalty. 

But if the offence be committed in an extra- 
parochial place, ^the informer is entitled to the 
whole of the penalty. — ^The King v. fFyatt, 2 Lcfrd 
Raym. 1478. 

If the defendant lis summoned, and has had 
seasonable notice of the time and place, he may 
be convicted in his absence. Chief Justice Parker, 
and the Court of King*s Bench, decided this unani^ 
mously ; when Lord Parker declared, that natural 
justice required that the defendant should know 
when and where he is to appear and make his 
defence : and if he will then neither appear him- 
self, nor trust lus defence to any body else, it is 
highly reasonable he should be proceeded against, 

and 
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Md not reap an advantage from & wilful and cri- 
minal absence.— The Queen v. Simpson. 10 Mod. 
378. jinno \7\7. 

It has been made a question, whether the sum-- 
mons must be personally served on the defendant, 
or, if whether left at his dwelling-house, it will be 
sufficient. That is suffi9ient in civil actions, 
4 T. R. 465. 

3 

Mr. Nares, in his Treatise on Convictions^ p. 12, 
thinks that personal service can only be dispensed 
with w^en the party cannot be found ; but iii that 
case, he thinks it may. He has said this upon 
the authority of the King v. Dyer. 1 Salk. 181. 
where the Court say, " The Justice must issue a 
summons ; and if the party will not appear^ or canr 
not be found, he may proceed.'' As a ma^strate, 
I should be very unwilling to proceed to a convic- 
tion, where I had not the fullest proof that the 
party had notice of the charge made against him ; 
and I should certainly never do it, unless I had 
reason to think that he had absconded, or concealed 
himself, to avoid being subject to the consequences 
of the charge or information. 

It is of more importance, that the party should 

have personal notice of die information under the 

o Game 
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Game Laws ; became it has been decided by Chief 
Justice Parker, and the Court of King*s Bench, that if 
the person convicted is committed for want of effects 
to be distrained, he cannot afterwards redeem him- 
self by paying the penalty, but must be committed 
for three months certain.— -The Queen v. Green, 
Gilbert, 231. 

No British subject ought to be placed in a situa- 
tion where he is deprived of his liberty, without his 
knowledge, and witiiout the trial by a jury, from 
whidi he can only be relieved by the King*s pardon : 
which I do not know has ever been granted to a 
person under the sentence of a justice of the peace ; 
ttiou^ there is more reason that the Royal prero- 
gative sliould extend to convictions by inferior 
magistrates, than to the judgments of the superior 
Courts. 

It is fully settled, that the information must 
UlegatiVe every qualification in the 22 & 23 Car. IJ. 
Ktngr.Jarvis. l Bur. 148. & 1 East, 63Q. — ^But 
it is not necessary to negative qualifications by 
sWb^uent statutes. 

In the King v. Stone. 1 East, 63Q. Lord 
Kenyon, and Mr. Justice Grose, were of opinion 
that the evidence ought also to nqpative again each 

of 
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of the qualifications : but the other two judges, 
Lawrence and Le Blanc, strenuously con- 
tended, that it was not necessary to produce 
further evidence in an information before a 
magistrate than in. an action: and there the 
witnesses were never required to prove more 
than the fact of using the dogs and engines $ 
and the onus probandi of proving the qualification, 
as his defence, was always thrown upon the de- 
fendant. 

That it would be impossible for the witnesses to 
prove the negative of each qualification. 

They all seemed to agree that it was not neces- 
sary to negative each qualification in the adjudi- 
cation. 

The Court being divided on the question of 
evidence, no order was made. 

So the conviction remained in force.— The King 
V. Stone. 1 JSo^l, 639. 

Though this form of conviction will probably be 
held to be sufficient, if it is ever brought again 
before the Court of King's Bench ; yet I do not 
think thata justice of peace is bounds in 4^1 cases^ 

02 t^ 
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to put a party apon bis defence^ upon such evidence 
^lone. 

As^ if an information was laid before a justice, 
that a nobleman, a member of the House of Com- 
mons, or a justice of peace^ had used a greyhound, 
&c. not being qualified, I certainly should not call 
upon. them for. their defence, unless the informer 
brought some witness who could suggest some rea- 
son to lead me to think that the party had not any 
of the qualifications. A justice of the peace may 
be qualified to act as a justice with 100/. a-year for 
life ; ' which will not be a qualification to kill game : 
but before I called upon a justice to show that his 
qualification as a justice was not a qualification to 
km Game, I should hear some evidence, some cir- 
cumstance, or some reason, that that was the case. 

Though I an^ of opinion that the Court of King's 
Bench will never quash a conviction where the 
evidence is stated, as in the case of the King v. Stone; 
yet J do npt think the Court will ever animadvert 
upon the conduct of the justice, either by infor- 
mation or mandamus, if the justice dismisses the 
prosecution, or refuses to call upon the defendant 
for his defence, unless further evidence is given 
than the bare fact of keeping or using the Ao^ or. 
engine for the destruction of Game. 
V The 
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The justice may properly be influenced by the 
appearance^ or by the situation of life, of. the de- 
fendant, either admitted by him, or previously 
known to the justice. Every one must presume it to 
be an unfounded and malicious prosecution, if the 
informer, by his witnesses, could give no account of 
the condition in life of the defendant, but could 
prove nothing further than that he had killed Game 
with a greyhound, gun, &c., or was using them in 
pursuit of Game* 

I therefore conclude, that every justice of the 
peace is justified in returning such a conviction, and 
acting upon such evidence as is stated in the con- 
viction of Stone ; but that he also is justified, if he 
thinks it proper not to proceed in the prosecution, 
unless he has some evidence to render it probable 
that the party has no qualification to kill Game. 

And the evidence of this ought to be still 
stronger, if the justice proceeds to convict him 
in his absence. 

Whatever material evidence is received, it would 
be prudent for the magistrate to state it in the con- 
viction ; because, if there was an application against 
him for an information for partial or corrupt con- 
duct, his suppression of the evidence would afford 

a pre- 
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a presumption against him^ — The King v. Lovett, 
7 Term Rep. 152, 

Themagistrate^ for this offencC;^ cannot detain the 
defendant after conviction, till it can be ascertained 
whether he has any effects to be taken and sold by 
a distress. 

By the ]3th Geo. III. the justice is authorized to 
detain the defendant, until return may be made 
to the warrant of distress. 

■ ■ , • 

And the Court of King's B^nch have decided^ 
that the justice may do this by a parol order. — Siile 
V. ff'alesy 7 Easty 533. 

' By the 27 Geo. II. c. 20. s. 2. the officer making 
such distress may deduct the reasonable charges 
of taking, keeping, and selling such distress^ an4 
also the penalty^ out of the goods dbtrained. 

And by the 33 Geo. III. c. 55. s. 3. if the ofiender 
has goods out of the jurisdiction of the magistrate, if 
sufficient distress cannot be found within it, on 
path made by one witness before one justice, which 
oath being certified by him by indorsement on the 
warrant, then the offender's goods may be dis- 
' trained in such other county or place^ by the person 

•to 
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to whom the warrant was directed^ in like manner 
as if they had been within the jurisdiction of the 

justice granting the warrant. 

« 

A magistrate ought to take very correct minutes 
of what passes upon every conviction before him> 
and he ought carefully to preserve them. 

Where a magistrate had given the defendioit a 
copy of his conviction^ and had afterwards returned 
a more formal copy to a writ of certiorari ; upon a 
motion for a criminal information against him. Lord 
Kenyon said, it was not only legal, but laudable : he 
said, '^ It is a matter of constant experience for 
magistrates to take minutes of their proceedings^ 
without attending to the precise form of th^m at 
the time when they pronounce their judgment, to 
serve as memorandums for them to draw up a nH)re 
formal statement of them afterwards to be returned 
to the Sessions : and it is by no means unusual to 
draw up the conviction, in point of form, after the 
penalty has been levied under the jud^ent; nor is 
there any legal objection to this method, provided 
the facts will warrant them in stating what they do.** 
Rex V. Barker ; 1 Easty 1 86. 

• 

Lord Kenyon takes it for granted, in^ the above 
ca$e> that the convictionsare always returned to the 

Sessions : 
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sessions : but the fact is^ from the difficulty of 
drawing them up with legal accuracy^ they ver^ 
seldom are. 

There is no appeal to the Sessions in this case, or 
in any other, except an appeal is expressly given 
by an Act 6f Parliament : and where a conviction is 
removed into the Court of King's Bench by a certio- 
rarij they do not re-hear the points, but examine 
only the validity of the conviction : if it is afiirmedj^ 
the prosecutor will have his costs. 

But they were reftised, in a case where the de- 
fendant had removed the conviction by a certiorari^ 
merely that he might plead it in bar to an action for 
the same offence. — Rexw. Midlaniy 3 Burr. 1720. 

But that case appears to me to be a very extra- 
ordinary proceeding : one would have thought that 
the magistrate ought to have been requested to re- 
turn the record of the conviction to the Sessions ; 
and upon his refusal^ an application might have been 
made to the Court for an information, unless he 
granted it, and paid all the costs incurred. 

The party convicted, if he wishes to remove the 
conviction into the Court of King's Bench, must 
enter into a recognizance ; himself in 50/. and 

twa 
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two sufficient sureties in 50l. each; with condition 
to pay to the prosecutor within fourteen days after 
such conviction or procedendo granted.— 'See 5 j4nn. 
c. 14. sec. 2. ante^ p. 174. 

The sureties must be hound in 50/. each : 25/. 
each will not be sufficient. — ^The King v. Dunn, 
8 Term Rep. 217- In that case there is clearly 
much confusion between the certiorari granted by 
the above statute^ and a certiorari granted by tl^^ 
Sessions under the 5th Geo. II. c. IQ. s. 2. 

The conviction in the case of the King. v. Stone 
having been strictly scrutinized in the Court of 
King's Bench^ and having been affirmed^ I shall 
insert it here, because it contains far less superfluous 
matter than the clumsy form given in Burn's 
Justice. 

^^ Bedfordshire, to wit. 

^^ Be it remembered, that on the sixth of January, 
in the 41st Geo. III. at &c. T. French, of .&c. cometh 
before me, J. Webster, clerk, one of the justices, 
&c. and then and there giveth me the said justice to 
understand and be informed, that T. Stone, of A» 
in the county of B. gentleman, within three months 
then last past, that is, on: Saturday the third of 
>[anuary, in the. 4 1st year, &c* at A|. &c. l^e xhp 

said 
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Mid T. S.9 being a person not then having hfids oi 
tenements^ or any other estate of inheritance^ in hia 
own right or his wife's rights of the clear yearly value 
of 100/. per annum^ &c. (and so negativing all the 
other qualifications of the stat. 22 and 23 Car. IL) 
nor then being in any other manner qualified or 
entitled in lus own right to keep or use any engine 
to )ull and destroy the game of this kingdom^ did 
keep and use a certain engine to kill and destroy 
game, cjdled a gun, against the form of the statute, 
&c. ; of which said information and of the offence 
therein charged upon him as aforesaid, he the said 
T. S. on the said sixth of January, &c. at M. &c. 
had notice ; whereupon the said T* S. appeareth, and 
is then and there, on the said sixth of January, Sue. 
at M. &c. present before me the said justice, to 
answer and make his defence to the said information, 
and the offtence therein charged upon him as 
aforesaid. 

^- And he the said T. S. having heard the same, is 
asked by me the said justice, if he can say any thing 
for himself^ why he the sdid T. S. should not be 
convicted of the premises above charged upon him 
in form aforesaid. 

" And tiie said Thomas Stone pleadeth that he is 
not guilty ctf the sud offence. Neverthefess, on 

the 
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the said sixth of January, &c. at M.^ &c, two credible 
witnesses, to tidt, J. C. of &c. and J. W. of &c. 
come before me the said justice, in their own proper 
persons; and before me the said justice, in the 
presence of the said T. S., they the said J. C. and 
J. W. being respectively then and there on the sam^ 
day and year aforesaid at M. &c. duly sworn, &c. 
did depose, &c." (The conviction then set forth the 
evidence of the witnesses as to the fact of the de- 
fendant's having killed a pheasant on Saturds^y the 
third of January, 1801, in the parish of M. &c. 
but not stating any evidence of the disqualification 
of the defendant.) 

'" And thereupon, the said T. S. being asked by 
me the said justice if he had any thing to say, or can 
produce any evidence in answer to the several 
. matters deposed to by the said J. C. and J. W, as 
aforesaid ; he the said T. S. pretends and represents 
to me the said justice, that he the said T. S., on the 
isaid third of January, &c. was qualified, both in his 
own right and in right of his wife to kill game, 
but doth not produce any evidence thereof; nor 
that he the said T. S. on the said third of January, 
&c. had any lands or tenements, or any other estate 
of inheritance in his own right or his wife*s right, 
of the clear yearly value of 100/. per annum, or 
for term of life, or any lease or leases for ninety- 
nine, 
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nine years, or for any longer term, of the clear 
yearly value of 1 50/, ; nor that he the said T. 8. 
was the son and heir-apparent of an esquire, or of 
other person of higher degree, nor that he was the 
owner or keeper of any forest, park, chase, or 
warren, or game-keeper to any lord or lady, of or 
for any manor or manors, nor in any other manner 
qualified, in his own right, to keep or use any engine 
to kill and destroy the game of this kingdom ; nor 
doth he produce any sufficient evidence thereof in 
answer to the several matters deposed to by the 
said J. C. and J. W. as aforesaid ; nor doth the 
said T. S. require any further time for that purpose. 

** And thereupon it manifestly appears to me the 
said justice, that the said T. S. is guilty of the 
offence above charged upon him, in and by the said 
information. Wherefore I, the said justice, on the 
said sixth of January, &c. at M. &c., on the oaths ot 
two credible witnesses so taken before me as aforesaid, 
do adjudge him the said T. S. to be guilty of the 
offence aforesaid, and do thereupon convict him of 
the same ; and do declare and adjudge, that he the 
said T. S. hath forfeited the sum of five pounds for 
the same offence, to be distributed as the statute in 
that case made and provided doth direct. 

*^ J. WEBSTEB," ( L. S. ] 

J Edit, 6^9, \y 

It 
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It is a sacred principle, which pervades the Law 
of England^ that a favourable construction shall be 
put upon every record which shall affect the life and 
liberty of an Englishn^an. 

This excellent principle we have taken from the 
Twelve Tables of Rome ; viz. In litigated cases, the 
presumption shall always be in favour of liberty ; 
or, as it is otherwise expressed in the Civil Law, 
^^ Quoties dubiainterpretatiolibertatis est, secundum 
libertatem respondendum est *." 

A conviction, therefore, which stated that the 
defendant " unlawfully kept a gun, being an engine 

for 



* The word lihertas in the Roman Law signified the state 
of a freeman, as distinguished from that of a slave; but in our 
law it' is with great propriety extended to every species of 
moral or natural right. The same law of the Twelve Tables 
declared also> that in doubtful cases the presumption should 
be in favour of the possessor, which we have alsp adopted in 
the maxim, " In aequali jure potior est conditio possidentis." — 
When Appius, the decemvir, decided that Virginia should be 
delivered to Claudius, his detestable accomplice, he violated 
his own law in both instances ; and when Virginius preferred 
the death of his daughter to her dishonour, he exclaimed^ 
^< Hoe te uno, quo possum, modb, filia, in libertatem vindico.*' 

Liv, lib, iii. c. 48. 

" This, my child, is the only way I have in my power of 
vindicating your liberty." 



r 
I 
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for destroying Game/' was quashed because it did 
not contain a positive averment that he kept the 
gun for that purpose. A gun being an engine for 
destroying Game, he might have kept it for the pro-- 
tection of his house/ for shooting crows, or any 
other legitimate purpose. — Rex v. Gardiner , 2 Str. 
1098. 

But in an action for the penalty, where, in the de- 
claration, it was stated, that the defendant used a 
gmiy being an engine to kill and destroy the Game, 
a verdict was found for the plaintiff. A motion was 
aftem'ards made in arrest of judgment : and Lord 
Mansfield and the Court, after much discussion, 
held, that the words were ambiguous, but that the 
ambiguity was cured by the verdict; but that it 
might be different, perhaps, if the ambiguity had 
been assigned as a special cause of demurrer,—* 
Avery v. Hoole, Cowpers Rep. 825. 

Upon the same principle, of showing favour to 
the liberty of a subject, the law has provided that 
no person, being once tried for a crime and acquitted, 
should be put upon his trial a second time — ^emo 
debet bis vexari i he may plead to the second prose- 
cution auterfitz acquit, or, that he was heretofore 
tried and acquitted of the same charge. 



This 



ON THE GAME LAWS. 207 

This is a sacred principle of the Constitution : 
otherwise^ a subject might have been harassed by 
infinite prosecutions^ though he were perfectly inno* 
cent, till he wis deprived of his life or liberty, by 
the perjury of witnesses, the folly and widcedness of 
a jury, the cruelty of the judges, and the tyranny 
of the Crown. 

This also used to be universally true, in all penal 
nctions. The defendant might have a new trial, if 
the Court above thought the verdict against him 
was erroneous, cither from an error of the jury, or 
an error of the judge ; but tliey would never grant a- 
new trial upon an application of the plaintiff^ if the 
defendant had been acquitted for either cause* 

I remember Mr. Justice BuUer once declaring 
from the Bench, he saw no reason for the distinction 
between penal actions and all other actions ; that 
public justice required a new trial as much in om^ case 
as in the other, if the Court saw that justice liad 
not been effectually administered* 

f was then a young student of law, and it made a 
deep impression upon my mind ; and I immediately 
not^ down, that Judge BuUer had not adverted to 
the circumstance, that the rule of not granting a new 
trial when the defendant was acquitted,, was a rule 

of 
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of constitutional law : a penal action may be eotisi-^ 
dered a prosecution between the King and thesubject, 
for public punishment ; and not an action between 
subject and subject, to obtain retribtition, or private 
satisfaction. The doctrine of this learned J udge would 
have been very dangerous, in times when the Judge3 
were entirely dependent on the Crown, and juries 
much more dependent upon the Judges than they 
are at present. 

The rule in favour of the defendant was considered 
universal and inviolable, from whatever cause the 
defendant was acquitted, till the distinction was first 
made in Calcraft v. Gibbs; and there, little or nothing 
was said by the Court upon the rule of granting a 
new trial in penal actions. 

It was an action against a game-keeper, who had' 
acted bond fide under a person who had no pretence 
or ground to grant the deputation. 

The Judge at the trial directed a verdict to be 
given for the defendant. 

Lord Kenyon said, — If this case had been properly 

left to the jury, and they had even drawn a wrong 

conclusion, we should not have been disposed to 

grant a new trial in luch an action as the present. * 

But 
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But Avhere there is any ground of objection, 
to the law delivered by the Judge^ on which the 
verdict has proceeded, if such * objection be well 
founded, it is immaterial wJiat the nature - of- 
the cause is. The application for a new trial 
is a direct appeal ta the justice and laws of the 
country, and cannot be tried and disposed of by 
any other rule. The dircjCtions given at the trial 
cannot be supported, and consequently tnere must 
bea new trial. — Calcrajlv. Gibbs, 5 Term Rep. ]Q. 
jinno 1792. 

Has not this important principle, of favour to 
the liberty of the people, been broken in upon, by 
too slight an attention to the subject ? It will then 
follow, that every defendant being prosecuted by an 
indictment removed into the Court of King's Bench, 
or by an information, must be tried again for every 
species of misdemeanour, till the Judge at NmPrius 
is of the same opinion, respecting the law upon the 
subject> udth three of the Judges of the Court of 
King's Bench. 

In the case of this poor game-keeper, acting 
under a deputation, which he had every reason to 
think legal, there were three trials to recover the 
penalty of 5/.: this was a punishment infinitely 
beyond the measure* of the offence. 

p No 
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No onie had a greater veneration for the puiUy 
of Lord Kenyon'i mind than myself; but I humbly 
submit these observations to the future consideration 
of the Profession. 

Many instances of an application for a new trial 
in criminal cases are collected in 5 Com. Digest ; 
title, '' Pleader;' R. 17. 

Lord EUenborough would not break into the rule 
of granting a new trials when there had been a 
verdict for the defendant^ though against the 
evidence^ in an indictment for a nuisance to a 
highway : though he said^ it was in the nature of a 
remedy for a civil rights yet in form it was a 
criminal procecUng.-^TT!^ King v. Mann. A Mann. 
& Selw. 377. 

In some places^ a man may stand in one county 
or parish^ and may shoot into two or three counties 
or parishes. In one case^ a man stood in one 
county^ and shot at a rabbit in another county: 
the C!ourt held the offence was committed in the 
county in which he stood.— The King v. j^hop, 
ShoWf 339. 

But that was a prosecution for shooting with 
haii-'shot^ contrary to 2 and 3 Edw. VI. c. 14; and 

it 
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it was immaterial what or where t)ie object was, 
which he shot at. 'See Chapter XIV. 

Such cases, though rare, must still be subject to 
certain fixed principles, 

* — • 

In the Civil Law there is a maxim, that apices 
juris non sunt jz^s— that the points or the extremi- 
ties of the law are not law, or a part of the law : 
but such a maxim has never been adopted by the 
Law of England. By the Law of England, we con- 
sider and decide these extreme points as mathe- 
maticians do evanescent quantities, — by the sai;ne 
rules, proportions, and analogy, that we apply to 
more discernible and tangible matters and sub- 
stances. For, where the offence is using a grey- 
hound, setting-dog, lurcher, gun, net, &c. he clearly 
must use them where he himself corporeally is pre- 
sent. But if it were a prosecution, as it may be 
under 13th Geo. III. c. 54, and 13th Geo. IJI. 
c. 80, for hilling Game, the offence would be com- 
mitted where the animal receives the mortal wound. 

Where a man upon land fired a musket at a 
boat upon the sea, and killed another, it was decided 
by the twelve Judges, after two arguments, that he 
might be tried at the Sessions of the Admiralty ; 
and he received judgment of death from the Judge 

p2 of 
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of the Admicalty Courts and was exeeuted.- 
Coomes^ Case, Leach, Crount Cases, case 388*. 



* Such extreme caae$ sometimeft occur. I lately saw a 
case before the Middlesex Sessions: the questicm was^ in 
which parish a man resided ; his bed being placed directly 
6ver the boundary of two parishes ; and part of his body, when 
bo slept, must have been in one parish, and part in another. 
It was stated, that the Court held he ^was settled in that 
parish where his head and heart, being the most important and 
vital parts, were reposing. 

I should have been of a difiPerent opinion, for the following 
reason : Every man's ^tlement can only be changed by a 
residence of forty days, in another township or parish ; and 
that residence, I should have held, must be with his whole 
entire body, and not with part of it only. If, therefore, his 
foot or toe still remained, where he had a settlement, I should 
have held that settlement was not changed. Or, if he had so 
slept on the boundaries! of two parishes, both being different 
from the parish in which he had an original settlement^ I 
should, for the same reason, say he retained that original 
settlement, because he had not been resident for forty days 
yi any other parish. 

These are extreme subtle cases, in which there will always 
be room for a dl£krence of opinion.- 

In the Mahomedan Law, it is murder to kUl a Mussulman 
JOT a true believer, but it is not murder to kill an Infidel ; and 
there is a long chapter to explain what ought to be the decision 
of the judge, if the person killed had been a Mussulman, 
but, during the flight of the arrow, had become an Infidel ; or, 
if an Infidel, he had so become a Mussulman. 

This is one case ; vhe. 

^ If a person shoot an arrow at an apostate, and the 

apostate 
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apostate become a true believer, and the arrow then hit and 
kill him, the shooter is not liable to any fine, according to 
all our doctors ; and, so likewise, if a person shoot an arrow at 
an hostile Infidel, and the Infidel become a Mussulman, and 
the arrow then hit and kill hkn : for, as the shooting at the 
person, whilst an apostate or a hostile Infidel, was not an 
occasion of responsibility, because of his not being then in 
a state of protection, it follows that it does not become so 
afterwards." 

Other cases are put; as where a man shoots lyi arro^r at a 
slave, who, during the flight of an arrow, becomes emancipated, 
or at a condemned criminal, who becomes, in Ijke manner, 
acquired. — Hamilion's HedayUf Vol. IV. p. S25. 

These are pure abstract cases: no such instance ever 
occurred ; but thqf are intended to practise the student in the 
applicatioa of fixed principles. 



CHAP. 
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CHAP. XII. 

ACTIONS FOR THE PENALTIES UNDER THE GAME 

LAWS. 

No action could be brought to recover the penalty 
for keeping or using greyhounds^ setting-dogs^ 
lurchers^ nets, or any engine for the destruction of 
game, before the year 1721 ; when the Game Laws 
were made much more severe, by the 8 Geo. I. c. IQ. 
by which it was enacted, that " wheresoever any per- 
son shall, for any offence to be hereafter committed 
against any law now in being, for the better pre- 
servation of the Game, be liable or subject to pay 
any pecuniary penalty or sum of money, upon con- 
viction before any justice or justices of the peace, 
it shall and may be lawful for any other person 
whatsoever, either to proceed to recover the said 
penalty, by information and conviction before any 
justice or justices of the peace, in such manner as 
is in such law contained ; or to sue for the same by 
action of debt, or on the case, bill, plaint, or in- 
formation, in any of his Majesty's Courts of Record, 

wherein 
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wherein no essoin, protection, wager of law, or 
more than one imparlance, shall be allowed, and 
wherein the plaintiff, if he recovers, shall likewise 
have his double costs. 

^ IL Provided that all suits and actions to be 
brought by force of this act, shall be brought before 

the end of the next term after the offence com- 

» 

mitted ; and that no offender against any of the 
laws now in being, for the better preservation of 
the Game, shall be prosecuted for the same offence, 
both by the way prescribed by this law, and by the 
way prescribed by any of the said former law? : and 
in case of any second, prosecution, the person so 
doubly prosecuted may plead, in his defence, the 
former prosecution pending, or the conviction or 
judgment thereupon had." 

This made the punishment for the offences com- 
mitted by unqualified persons far more severe ; as 
the costs of the action will probably be twelve or 
twenty times the penalty, which might, before and 
since, be recovered before a justice of the peace. 
The prosecutor, also, has his double costs : but 
double costs, when giveh by an Act of Parliament, 
mean this ; viz. Whatever is allowed by the officer 
of the court as single costs, he adds one half of 
that to it, and the sum is double costs ; and one half 

of 
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of one half being added to that suip^ would, consti- 
tute treble costs. 

It has been said^ that the action for the recovery 
of the penalty was introduced because poachers 
came from London, or from some distant place, to 
commit an offence, where they had no effects, and 
when they could not be followed into the country 
in which they resided and had property. But that 
has since been remedied, by the 33 Geo. III. c. 55. 
See ante, IQQ. 

But as the 8 Geo. L gave a moiety of the penalty 
to the poor $ and as land-oWners, who were rated 
to the poor, could not at that time be witnesses, 
because they had an interest in the event of the 
action ; it was enacted, by the 2 Geo. III. c. 1 Q. s. 5. 
that the prosecutor might sue, as before, in his own 
name, and recover the whole penalty for his own 
use. 

Section VI. provides that no such action, suit, 
bill, plaint, or information, shall be brought or exhi- 
bited, but within the space of six months after the 
matter or thing done, for which the same shall be 
commenced or exhibited, as aforesaid. 

- The conviction before a magistrate must be mitde > 
within three months after the offence. — Rex v. 

Tolley, 
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Tolley, 3 East, 467. By the 8 Geo. h the action 
shall be brought before the end of the next term ; 
and by the 2 Geo. III. c. 1 9. it shall be brought within 
six months. 

This latter statute did not intend to extend the 
time^ in all cases^ to six months ; but only to limit 
it to six months^ when the end of the next term 
might be much more than six months^ a$ between 
the beginning of Trinity Term and the end of 
Michaelmas Term. 

. The suing out the latitat, or writ, is the com- 
mencement of the action ; and the time o£ the 
ofifence, and the commencement of the action, 
ought to he proved at the trial. ^ 

I 

Lee y. Clarke J 2 East, 333. Hardy man v. 
IVhitakery 2 East, 573. ' 



. In an action, it is quite clear, that the plaintiff 
need not prove more than that the defendant kept 
or used a greyhound, setting-dog, lurcher, net, or 
engine, fdr the destruction ; the defendant must 
then prove his qualification. 

If the defendant obtain a verdict, he is entitled 



to his' costs. — 18 Eliz. c. 5. s. 3. 



By 
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By the same statute^ it is enacted^ that if the 
phdntiff compounds any penal action^ without the 
leave of the Court, he shall, upon conviction, stand 
in the pillory, be incapable of suing again in any 
penal action^ and shall forfeit ten pounds. 

Where an action was brought to recover five 
pounds, against nine persons, for jointly using a 
greyhound, a verdict was found for the plaintiff 
against three of the defendants, and a vterdict for 
the six other defendants, upon a motion in arrest 
of judgment. Judgment was given by the Court in 
favour of thjB plaintiff. — Hardy man v. fFhitaker, 
2 East, 573. 

It may be asked, whether an unqualified man 
can be prosecuted, either by an information before 
a magistrate, or by an action, for IdlUng Game with 
a stick : I should think it could not be considered 
an engine. When the proceedings were in Latin, 
before the year 1731, the word engine was rendered, 
in Latin, ingenium ; from which the words engine, 
and gin, are clearly derived. But a plain stick, or 
pole, could not, I think, be considered an ingenium, 
engine, or contrivance. But if he so killed Game, 
and took it away, he would be subject to the penalty 
of five pounds for each head of Game he had in his 
possession. 



• 
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CHAP. xin. 

INFORMATION IN THE NATURE OP AN ACTION TO 
RECOVER PENALTIES UNDER THE GAME LAWS. 

This Eiode of prosecution was given by the two 
last statutes^ which introduced an action of debt by 
the prosecutor. 

TTiis proceedings by information in the Crown 
Office, is attended by so heavy an expense, that 
it is only resorted to in order to gratify a ran- 
corous spirit of malice and revenge. It is not 
adopted for the preservation of Game, but for the 
vexation and destruction of a fellow-^creature. ' It 
is every way a disgrace to the laws of England ; and 
the Legislature ought not to permit such a horrid 
and abominable mode of persecution to remain^ 
another Sessions, a reproach and scandal to the 
Statute-book. 



CVJUf* 
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CHAP. XIV. 

7IM£S WHEN KILLING GAME 18 PERMITTED OR 
PROHIBITED; AND THE ILLEGAL MODES OP 

DESTROYING IT. 

Xhe prohibition to kill Game within a certain sea- 
son extends to all persons^ qualified or 4iDqualified. 
The object was the preservation of the animals^ that 
they might not be destroyed in those seasons during 
which they are breeding and multiplying thdr species. 

It is something remarkable, that there never. has 
been any prescribed time, within wluch it was un* 
lawful to kill a hare. It was thought, perhaps, that 
hunting and coursing, the general legitimate modes 
of killing a hare, limited themselves by the pro- 
gress of seed-time and the harvest. 

The protection of the crops has also been one 
cause of fisdng the limits. The 23 Eliz. c. 1 0. there- 
fore imposes a penalty of 40^. upon any one who 
shall hawk or hunt with spaniels in any ground where 
the corn is in ear, and before it is put in shocks. 
The penalty is to be recovered in a Court of Record. 

The 
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Tlie injury by hawking is now rarely committed ; 
and the penalty has become too small to tempt any 
one to institute an action. 

The design of these limits is well expressed in 
the preamble to the statute 7 Jcic. 1 . c. 11 / viz. 
" Whereas, in the first session of this present Par- 
liament, there was a good law made, amongst other 
things^ for the preservation of the Game of phea- 
sants and partridges, which hath not yielded that 
good success as was by the same law hoped for and 
intended, through disorderly and unseasonable 
hawking, whereby a great quantity of corn and 
grain hath been, aiid is not only uncharitably 
spoiled and destroyed, but great numbers of phea- 
sants and partridges thereby killed and spoiled, be- 
fore they be either fit to be hawked at, or to be used 
for food or diet." 

The statute then enacts, that if any person shall 
hawk at any pheasant or partridge, between the 
first day of July and the last day of August, he shall 
forfeit AOs. for every such hawking, and 20*. for 
each pheasant or partridge he shall kill by such 
hawking. 

This seems to be the present law upon the sub- 
ject; so that hawking is permitted all the year, 

except 
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excq^t July and August : and on the first day of July 
and on the last day of August it is permitted ; for the 
time betwixt each day only is the time prohiUted ; 
and therefore^ the last day of August the permission 
begins^ and on the first day of July it^ ends. The 
L^slature in this case, probably, had a different 
intention. I mention this' particularly^ becau^ 
-several persons doubt. what is the last day for 
shooting pheasants and partridges. 

By the 39 Geo. III. c.34. s. 3., the last statute 
upon the subject, any person who shall tal^e, kill, or 
have in his possession, any partridge, between the 
first day of February and the first day of Sep- 
tember, shall forfeit 5/. for each bird. The whole 
penalty, in this case, goes to the informer. 

Every qualified man may kill or sport on the 
first day of February, as he did on the first of Sep- 
tember. 

But he ought to consume all he kills on the last 
day ; because every person, qualified or not quafi-» 
fied, is subject to a penalty of 5/. for each partridge 
he has in his possession after that day. 

By the 2 Geo. III. c. 19, in like manner, the first 
day for killiug or having pheasants is the first day of 

October ; 
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October ; and the last day, the first day of February ; 
with similar penalties. 

By that statute it is provided^ that if pheasants 
are taken within the lawful time, they may be after- 
wards kept in a mew or breeding-place. 

By the 13 Geo. l^II. c. 55. the first day for killing 
or having Black Game is the 20th of August ; the 
last day, the 1 0th of December ; for grouse or Red 
Game, the 12th of August, and the 10th of De- 
cember. The first day for bustard, is the first day 
of September ; and the last^ is the first day of March. 
This is the first and last time that bustard is men- 
tioned in the Game Laws : that bird will, therefore, 
subject no person, qualified or unqualified, to any 
penalty, but that which is specified in this statute. 
The penalty under this act is, for the ^rst offence, 
not less than 10/., nor more than 20/.; for the 
second offence, not less than 20/. nor more than 
30/. ; to be recovered by action, or before a justice 
of the peace. 

If the offender has no effects to be levied by 
distress, he may be committed for any time not 
exceeding six, nor less than three months. 

The statute gives a summary form of conviction. 

The 
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The information is to be made upon oath^ within 
three calendar months after the offence. An appeal 
is given^ in this case^ to the Quarter Sessions^ un- 
der certain conditions ; and no certiorari lies into 
tlie Courts at Westminster. 

If the defendant in the action obtains a judg- 
ment^ he shall have treble costs. 

Why this Moor^ or Hill Game^ as it is called/ 
should be honoured with a distinct Act of Parlia- 
ment^ and regulations quite different from all the 
other Game Statutes^ is quite inconceivable : I can 
only attribute it to the ambition that some mem- 
bers of the Le^slature possess^ of having a statute 
which they may peculiarly call their own. 

But such an infinite variety of unnecessary regu- 
latigns are extremely distressing to country ma- 
gistrates^ and produce general confusion in the 
study of the law. 

By the 43 Geo. III. c. 112^ Black Game, in the 
New Forest^ in the county of Southampton, must 
be taken on the first day of September, and the 
1 Oth day of December, inclusive ; with restrictions 
and penalties, as in the J 3 Geo. til. c. 55. 

And by the 50 Geo. III. se. 67. Black Game is 

protected 
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protepted exacdy in the same manner^ in the coun- 
ties of Somerset and Devon. 



To prevent killing Game in the night-time^ the 
last statute upon the subject, the 1 3 Geo. III. c. 80. 
enacts^ that if any person shall kill or take any 
hare, pheasant, partridge, moor or Heath game, or 
use any dog, gun, or engine, for the purpose, in 
the night ; that is to say, between the hours of 
seven o'clock and six in the morning, from the 1 2th 
of October to the 1 2th of February ; and between 
the )iours of nine o'clock at night and four in the 
morning, from the 12th of February to the 12th 
of October ; 'shall forfeit, for the first offence, any 
sum not exceeding 20/., nor less than 10/. ; and for 
the second offence, any sum not exceeding 30/., nor 
less than 20/. ; and for the third offence, 50/. ; 
being found guilty by an indictment at the Quarter 
Sessions. 

The provisions of this long statute are nearly the 
same as the statute passed in the same sessions, 
viz. the 13 Geo* III. c. 55. 

By section VI. the penalties for using^ a dog, gun-, 
net, or engine, on a Sunday or Christmas-day, are 
the same and to be recovered in the same manner 

as for using them in the night. 

Q . These 



QM THS GAME LAVTf 



•i 



These are, at prefent, the aeaion, the d^n, and 
the partK of the day, upon which no person what>^ 
ever is qualified to kill Game, in any manner ; and 
alh persons, of every denomination, are subject to the 
same penalties for violating these prohiUtions. 

The 2 Jac. \. e, VJ. enacted, that if any person 
shall trace or course any hares in the snow, he shall 
forfeit, to the use of the poor, twenty shillings for 
every hare w killed* 

It also enacts, that every one shall be subject to 
the same penalty, who takes any lum with a hare^ 
pipe, cord, or any such instrument* 

9 

TUs part of the statute seems to be still in force. 

So that, by these two mod^, no one qualified or 
unqualified is permitted to take hares upon bis 
grounds : for in the snow, the occupier of land 
would probably be tempted to pursue the track iota 
Ins neighbour's property ; and if he were permitted 
to catch hares which were feeding in the night, he 
probably would take many, which he might tempt 
to visit his grounds from the neighbouring fields. 

But, with the exception of these two modes of 
killing hares, every qualified occufner of Und, if 

the 
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the Game is not reserved by the owner, may take 
Game in the day-time, by any means whatever, l^ 
tracks, by every species of dog, by nets, by traps, by 
engines and contrivances of all kinds, except only 
by a gun. A qualified sportsman will be much 
surprised, if he is told that he is not authorized by 
the law to shoot a pheasant, partridge, or moor- 
game, upon his own estate. But I will^state all 
that I find upon the subject, and I will leave hinl 
to judge for himself.^ 

The art of shooting flying is a very modern dis- 
covery ; and when guns were first applied to Uie 
destruction of Game, they were discharged by a 
match, and must have been placed over a gate or a- 
bank. It was long before shooting with a gun was 
reckoned an honourable way of killing Game, even: 
upon a gentleman's own estate ; and it probably is 
not a legal mode, even at this day. 

The antient sportsmanlike modes of killing Game 
were, by hawks, hounds, greyhounds, and nets. 

When guns were first introduced, they were laid 
under very severe restrictions by the 25 Hen. VIII. 
and 33 ifen.VIII. c. 6. The long preamble of the last 
statute states, ^^That a laudable statute was ordained 
for avoiding and eschewing of shooting incross-bow3 

q2 and 
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and hand-guns ; but since the making of which act, 
divers einU-disposed persons had shamefully perpetra- 
ted divers detestable murders^robberies^feloniesyriots, 
and routs, with cross-bows^ little short hand-guns> and 
little bagbuts ; and divers gentlemen, yeomen, aifd 
sierving-men, have lud apart the good and laudable 
exercise of the long-bow^ which always, heretofore 
hath b^n the surety, safeguard, and continual 
defence of this realm of England, and an.inestima- 
ble dread and terror to the enemies of the samle. 
And now, of late, the said evil-disposed persons have 
Used, and yet do daily use, to ride an4 go in the 
King 8 highway and elsewhere, having with them 
(^OSS-bows and little hand-guns, ready furnished 
with quarrels, gunpowder, fire, and touch, to the 
great, peril and fear of the King's most-lovii^ 
subjects/* 

It then ihtroduces a great .many regulations ; 
one of which was, that no person should shoot at 
any deer or fowl, or any thing except a butt or bank 
of earth, under a penalty of 10/. 

Six or seven years afterwards, it was thought 
necessary to lay still further restrictions upon the 
use of guns, as appears by the following enact- 
ment in the year 1694.— 6 and 7 ff^iU* HI. 

C* j14« S* o* 

"And 
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^^ And whereas, by an act made in the second and 
third years of the reign of Edward the Sixths late 
King of England^ intituled. An Act agmnst the 
shooting of hail-shot; whereby, amongst other 
things, it is enacted, that no person under the 
dc^ee of a Lord of the Parliament shall shoot, in 
any place, any hail-shot, or any more pellets than 
one at any time, upon pain to forfeit, for every time 
that he or they should so offend, ten pounds, and 
imprisonment of his body during three months : 
which said act, however useful in those; days, hath 
not for many years last been put in execution, but 
become useless and unnecessary ; yet, nevertheless, 
several malicious persons have of late prosecuted 
several gentlemen, qualified to keep and use guns 
upon the said act; for remedy whereof, be it 
enacted, by the authority aforesaid, that the said 
act, and every article, clause, and thing therein 
contained, shall be, and is hereby repealed, and 
made void, to all intents and purposes whatsoever." 

But whilst the statute ^ and 3 Ed. VI. was in^ 
existence, the 2 Jac. I. c. 27- laid, besides, a penalty 
of 205. for every pheasant, partridge, pigeon, wild 
fowl, moor-game, or hare, which should be killed 
with a gun, by any person whatever. And in the 
7 th section we find this extraordinary provision. 

That it shall be lawful for every person keeping any 

hawks. 



230 ON THE GAME LAWS. 

hawksj who shall be licensed at the Quarter^sessions 
to shoot hail'shot in hand-gun3 or birding'pieces^ at 
crow, chough^ pye^ rook, ringdove, jay, or smaller 
birds, for hawks* meat only, to shoot and kill hawks* 
meat according to the licence only, and shall be- 
come bound by recognizance in 20/. not to shoot 
at any fowl or game, at which shooting is prohibited 
by this law. 

That the statute against shooting with bailrshot 
continued in force twenty-four years after the 
present Qualification Act, appears by the last sta- 
tute to repeal, it. 

But still the statute of James remains in force ; 
and till the statute of 5 Ann. c. 14. the penalties 
upon unqualified persons must have been levied 
according to the 2 Jac. I. c. 27* 

That statute, the 5 Ann. c. 14. has enacted, 
that if any unqualified person use any engine to 
destroy Game, he shall be subject to a penalty of 
6/. This may repeal the statute with respect to 
the penalties upon an unqualified man for using a 
gun, but still the penalties upon the qualified man 
must continue the same. 

There was long a vulgar error, tliat every qua- 
lified 
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lified man was subject to a penalty cS 20s. for evejry 
hare he killed with a gun^ but that this did B^t 
extend to any other species of Game. 

From the history I have ^ven of the subgeci^ 
which I trust is coiVect^ every reader will see that 
that opinion was perfectly unfounded and erroneous:. 
It was therefore much to be regretted^ that those 
who brought in the 48 Geo. III. c. 93. (An Act 
to repeal so much of an Act of the first year of 
King James the Firsts as relates to the penalties 
on shooting at Hares), did not proceed still 
further^ and repeal it as far also as it relates' to 
the penalties on shooting at pheasants^ partridges^ 
and moor-game. 

If there was a necessity for repealing it with 
respect to hares, there was then, and is now, pre-, 
cisely the same necessity for repealing it with 

respect to every other species of Game. 

•■ * - , 

The 2 Jac. I. c. 27- s. 2. for the preservatbn 
of Game, inflicted exactly the same penalty, and to 
be recovered exactly in the same manner, vis(. 
before two justices, and upon the oath of two 
witnesses, or confession, 20^. for the use of the 
poor, for every egg of partridge, pheasant, or swan, 
which any one shall take out of the nest, or shall 

destroy 
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destroy in it. If the penalty is not paid> th6 offender 
shall be imprisoned three months, unless at the 
end of one month he becomes bound by rec<^- 
nizance, with two sufficient sureties in 20/. each^ 
with condition that the said party, so offending 
shall not at any time hereafter shMt at, IdlU 
take, >or destroy, any of the said Games before 
mentioned. 

The offence for taking the eggs of Game was 
precisely the satne as killing it with a gun. 

The law is unchanged with respect to the 
destruction of the eggs; and, I am inclined to 
think, is still unchanged with respect to the de- 
struction of it with gun in the case of qualified 
gentlemen. 

For the further preservation of the Red and Black 
Game, it has been provided, that no one shall, upon 
any mountains, heaths, moors^ forests, chases, 
or other wastes, between the 2d February and 
24th of June,, burn any grig, ling, heath, fiirze^ 
goss, or fern ; upon pain that the offender shall be 
committed to.the House of Correction for any time 
not exceeding one month, and not less than ten 
days, there to be whi]pt and kept to hard labour,^ — 

4 and 5 ^. & ilf. c. 23. s, 11. 

This 
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This is provided by a statute which^ I have fre- 
quently stated^ is fiill of absurdity. It omits to say 
how the offender is to be prosecuted ; and th^e- 
fore neither the justices out of sessions nor at 
the sessions can have cognizance of the ofienoe. 
The prosecution must be by an indictment at the 
assizes. 

But by ^8 Geo. II. c. IQ. s. 3. if any one shall 
bun> aby goss, fiirze^ or fern, within a Jbreft or 
ehace, without the consent of the owner, or the 
person entrusted with the care of the forest or 
chase, shall forfeit^ upon conviction before one 
justice, upon the oath of one witness, any sum not 
exceeding 5/. nor less than 40^. one half to the use 
of the poor, to be levied by distress ; and for want 
of sufficient effects, the offender to be imprisoned, 
not more than three months nor less than one 
month. 

By the general Game Act, 5 jinn. c. 14. there 
is a long clause upon this subject, which relates to 
Shdrwood Forest only. 

I have already expressed a strong disapprobation 
against the multiplication of statutes and regulations 
upon a particular subject. 

It 
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It has been decided by Lord Ellenborough and 
the Court of King's Beneh^ that if a number of 
persons resolve to go together into a pres^rve^ or 
place set apart for th^ protection of hares, with 
arms, and to take and carry away the hares; and if 
they afterwards go armed, and set and take hares^ 
and carry away several hares; they cannot be indicted 
for it as for a conspiracy. 

Lord Ellenborough said, he should be sorry to 
have it doubted, whether persons agreeing to go 
and sport on another's ground, in other words, to 
commit a civil trespass, should be thereby in perU 
oi an indictment for an offence which would submit 
them to infamous punishment. The King . v. 
Turner and seven others, 13 East, 228, 1814. 



CHAP. 
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CHAP. XV. 



CERTIFICATE TO KILL GAME. 



Though a treatise on the Game Laws might 
seem imperfect without introducing this subject, 
yet it does not affect or alter, in any degree, the 
preceding laws respecting Game. The object of 
the statutes introducing the certificate was merely 
to increase the public revenue, by laying a tax upon 
a luxury, or upon the amusement of a sportsman. 
The tax at the first was imposed upon persons 
qualified to kill Game only, by 24 Geo. III. c: 43. ; 
but to render it still' more productive, it was ex- 
tended to unqualified persons, by 25 Geo, III. c. 56. 
who, if they pursue Game, having taken out a 
certificate, are still subject to the penalties under 
the Game Laws ; but if they sport without a cer- 
tificate, are subject also to the penalty under the 
statute upon that subject. 

X 

The tax at the first was 2/. 2^. ; by the 48 Geo. III. 

c. 55. 
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c. 55. it was made 3 A 3^. ; and by the last statute^ 
the 52 Geo. III. c. 93. half-a-guinea was added. 

The present existing statute is very well drawn^ 
and cannot well be abridged: I shall^ therefore, 
insert the material clauses of it at length ; and shall 
annex a note, when there appears to be an occasion 
for it. 

52 Geo. III. c. 93. 
Schedule (L). 

A schedule of the duties payable in respect of 
killing Game. 

^^ Upon every person who shall use any gun, net, 
or other engine, for the purpose of taking or killing 
any Game whatever, or any woodcock^ snipe^ quail, 
or landrail 9 or any conies, or shall take or kill by any 
means whatever, or shall assist in any manner in 
the taking or killing, by any means whatever, any 
Game> or any woodcock, snipe, quail, or landrail, 
or any coney, by virtue of any deputation' or ap- 
pointment duly registered or entered as game- 
keeper for any manor or royalty in England, Wales, 
or Berwick-upon-Tweed, or for any lands in Scot- 
land. 

"If 



ON THE GAME LAWS. 23/ 

^^ If such person shall be a servant to any per- 
son duly charged^ in respect of such servant^ to 
the duties granted on servants in Schedule (C)^ 
No. 1 . there shall be charged^ in respect of every 
such person acting by virtue of such deputation or 
appointment^ the annual sum of 4^. 

^^ In addition to the duty of 1 /. 1 s. granted in 
respect of such person^ by the Act passed in the 
48th year of the reign of his present Majesty: — 

" And where the duty granted by the said Act 
shall not be chargeable in respect of such person^ 
the annual sum of 1/. 5s. 

m 
\ 

^^ And if such person as last aforesaid shall not 
be a servant^ for whom the said duties on servants 
shall be charged^ there be charged in respect 
of every such person, acting by virtue of such 
deputation or appointment, the annual sum of 

^^ In addition to the duty of 3/. 3^. granted by 
the said Act : — 

^^ And where the duty granted by the said Act 

diall not be chargeable in respect ^ of such person, 

the annual sumof 3/. 13^. Qd. 

"Upon 
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" Upon every other person who shall use any 
dog, gun, net, or other en^ne, for any of the pur- 
poses before mentioned, or shall take or kill, by any 
means whatever, or assist in any manner in the 
takmg or killing, by any means whatever, any 
Game, or any woodcock, snipe, quail, or landrtdl, 
or any coney, there shall be charged the annual sum 
of 10^. 6rf. ' 

^^ In addition to the like duty of 3/. 3^ . granted 
by the said Act : — 

"And where the duty granted by the said Act 
shall not be chargeable upon such person, the 
annual sum of 3/. 13^. 6rf,"* 

EXCEPTIONS 



'* Every qualified person or poacher, whenever he uses any 
dog, or any engine, for the destructicm of Game, either in the 
night or in the day, on a Sunday or week-day, or in any time 
of the year, will be subject to the penalties of this statute, 
besides the penalties under the Game Laws. 

The statute with respect to those who assist in the taking 
of Game is in a great degree repealed by. the 54< Geo, III. 
c. 141. See at the end of this Chapter. 

The construction of this statute upon that subject will then 
be the same that is put upon the statute, the 5 Ann, c 14. 
with respect to using dogs and engines for kiUing Game. See 
ante, p. 162. 

This 
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EXCEPTIONS TO THE ABOVE DUTIES. 

I. The taking of woodcocks and snipes with nets 
or springes. 

11. The taking or destroying of conies by the pro- 
prietors of warrensj or any other inclosed ground 
whatever, or by the tenants of lands, either by 
himself, herself, or themselves, or by his, her, or 
their directions or command f. 

Rules for charging the said last-mentioned Duties. 

I. ^^ Every person who intends to use, or sh^U 
use, at any time after the fifth day of Aj)ril one 
thousand eight hundred and thirteen, any dog, 
gun, net, or other engine, for any of the purposes 
mentioned in the Schedule to this Act annexed, 
marked (L), shall, before he shall so use the same 

m 



" t — ■ 



This statute uses dogs generally : that statute is c(»ifined to 
greyhounds, setting-dogs, and lurchers : so that every man 
would be subject to the penalties under this statute, who used 
a hound, spaniel, terrier, &c. for the piu-ppse of, taking hares, 
conies, or the animals above mentioned. 

f This exception is hot very clear. It means, I thinks that 
the proprietors of warrens may tfdce conies without a certi- 
ficate, and also the proprietors of inclosed grounds, and the 
tenants also, and aH persons authorized by them. 
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in any year ; and erery person who intends to take 
or kill^ or to as sift in taking or killing, any Gamfi 
woodcock^ snipe, quail, landrail, or coney, shall, 
before he shall $o take or kill, or assist in taking or 
killing the same ; pay, or cause to be paid, in each 
year, unto the collectors of the duties mentioned or 
referred to in the other Schedules of this Act, for 
the parish, ward, or place, where he shall residci if 
in England, or to the collector -of the like duties, 
or his deputy, or sub-collector, for the shire, county, 
borough, or place, where he shall reside, if in Scot- 
land, or one of them respectively, as aforesaid, for. 
the tipoe being, the duty hereby made payable ; and 
shall obtain a certificate thereof in the manner 
herein Artcted ; which certificate shall continue in 
force until and upon the fifth day of April next after 
the time of issuing the same, and no longer^. 

II. "Every 



• Every pencn muit pay for hit Game certificate to the 
collector of the atseMed taxes, in the place where he reeUai 
and pays hk other ai§e§§ed taxen. If he were to pay it in any 
other place, it would have no validity whatever. 

The certificate expirct on the 5th of April subsequent to itf 
date; and no one can ihoot at a snipe, rabbit, Stc. after that day^ 
till he takes out a fresh certificate, without being subject to the 
penalty. I have heard of an instance of a person being coni' 
polled to pay the penalty for shooting snipes after that day» 
before he had obtained a frerii oertificate. 
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IL " Every collector, or his deputy, or sub-cdl-^ 
^lector, on applipation to him made by any persofi 
residing mtbin the limits of his collection, and on 
payment to such collector, or his deputy, or sub- 
collector; of the duty hereby made payable, shall 
give a receipt for the same ; which receipt shall be' 
signed by such collector, or his deputy, or sub-- 
collector, and made out conformable to such of 
the forms for certificates in the Schedule^to thi9 
Act annexed, as the case may require : and ever^ 
such receipt shall be a charge on the parish o^ 
place for which such collector, or his 'deputy, i>v 
sub*collector, shall be appointed, for the sum 
therein expressed, in like manner, and to the Uke 
effect, as if the said sum had been previously as-< 
sessed and levied by such collector, or his deputy, 
or sub-collector, under the warrant of the commis- 
sioners acting in the execution of this act ; for which 
receipt, the said collector, ' or his deputy, or saib- 
coUector^ shall be entitled to demand and receive^ 
from such person, the sum of one shilling, over 
and above the said duty, and no more ; which sum 
idiall be deemed the compensation to such collector 
and his deputy, or sub-collector, for his pains and 
care in executing this act : and the duty so received 
shall be paid to the receiver-general, or his d^uby, 
at his or their next receipt of duties, in full and 
m&out deduction ; provided that the receipts given 

R for 
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lor the duties contakied in this Schedule shall *B0t 
tie liable to any stamp-duty whatever 't^'i. 

• 
. III. ^^ Every such receipt, being delivered to the 
'^erk of the conoimissioners acting for the district 
^here the person aforesaid shall reside, shall be 
exchanged for a certificatei made out in one of the 
forms in the Schedule to this ^ct annexed, marked 
(N), corresponding with such receipt; which cer« 
tificate the said clerk is hereby required, on demand, 
to ngiake out and deliver, gratis, to such person^ in 
(exchange for the said receipt.'' 

By the 7 th section, if a deputation to a servant 
is revoked ii> the midst of a year, the master or 
mistress may obtain a, renewed certificate for a 
servant, free from any duty or fee. 

VIII. ^^The commissioners for the afifwrs ^f 
taxes shall, once, or oftener, in every year, as soon 
as convenient may be, after such certificate shi^ 
have been issued, cause the names and residence\of 

the 



* At the finty these certificates were subject to the stamih 
duties; they are now under the management of the Commfab 
siouers of the assessed taxes», / 



\ 

t 
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the several persons to or for whom such certificate 
sfadl have been granted for that year, in each eoilntf 
in Great Britain, distinguishing the persons acting 
under any deputations or appointments from others^ 
and the manors, royalties, or lands, for which such 
dq>utations or appointments have been granted^ 
and also distinguishing the rate of duty assessed; 
to be inserted in some newspaper, and in such 
manner as to them shall seem proper. 

I 

IX. ^^ Neither the assessment of the du,ty herebf 
imposed, nor the |>a}rment thereof, nor the certificate 
ddtvered, nor any thing herein contained or done 
ift pursuance of this act, shall authorise or eniible 
ai^ person to act in the manner described in this 
Schedule, at any time or times, or in any manner 
prohibited by any statute in forced at and imme- 
diately before the passing of this act, nor unless 
steh person shall be duly qualified so to do, under 
and l^ virtue of the said statutes ; and all penalties 
and forfeitures, actions and suits, for ofiences' 
agdnst such statutes^ shall and may be prosecuted 
and maintained for such offences, as if this act had 
iM been made. 

X« ^^ No assessment or certificate under the said 
acts and this act^ or payment of the duty thereby < 
imposed by or for any person acting under a depo* 

R 2 tatioh 
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tation or appointment, shall be received in evidence^ 
or be available in law or equity, in any suit j>r 
prosecution under this act, where proof shall be 
given of doing or having done any act for any of. 
the {Purposes mentioned m this Schedule, out of 
the precincts or limits of the manor, royalty, or 
Ifnds, for which such deputation or appointment* 
was made or granted. 

XL ^^ If any person shall be discovered doing 
any act whatever, in respect whereof such person 
shall be chargeable as aforesaid, by any assessor or ' 
collector of the parish where any such person shall 
then be, or by any commissioner for tlie execution ' 
of this act, acting for the coUnty, riding, division^ 
or place, in which such person shall then bejt or by 
any lord or lady, or game-keeper of the manor, 
royalty, or lands, whereia such person shall then, 
be, or by any inspector or surveyor of taxes, acting 
in the execution of the said acts or this act, for . 
the district in which such person shall then be, or. 
by any person duly assessed to the duties granted, 
in this Schedule, or consolidated therewith, or by 
the owner, landlord, lessee, or occupier of the land 
in which such person shall then be, it shall be law- 
ful for such assessor, collector, commissioner^ or 
game-keeper, inspector, or surveyor, or other per- 
son as aforesaid, or such owner, landlord^ lessee, 

or 
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or occupier of land as aforesaid, to demaqd and 
require from the person so acting, the produotion 
of a certificate issued to him for that purpose; 
which certificate every such person is . hereby re- 
quired to produce to the person so demanding the 
same, and to permit him to read the same, and (if 
he shall think fit) to take a copy thereof, or any 
part thereof; or in case no such certificate shall be 
produced to the person demanding the same as 
aforesaid, then it shall be lawful for the person 
having m.ade such demand, to require the person 
so acting forthwith to declare to him his christiai^ 
and surname, and place of residence, and the parish 
or place (if any) in which he shall have be^i^ 
assessed to the duties by this act granted or con- 
solidated therewith ; and if any such person shall^ 
after such demand made, wilfully refuse to produce 
and shew a certificate issued to him for that pur- 
pose, or in default thereof, as aforesaid, to give ill 
to the person so demanding the same, his christian 
and surname, and place of residence^ and the 
parish or place (if any) in which he shall have 
been assessed, or shall produce any false or 
Petitions certificate, or give any false or ficti- 
tious name^ place of residence, or place of as- 
sessment, every such person shall forfeit and 
pay the sum of twenty pounds^ to be sued^for, 

recovered. 
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necovered, an4 applied^ in the manner hereinafter 

Greeted*. 

I 

XII. " If any person or persons shall^ after tlift 
fifth day of April, 1813, in England or Wales^ tur 
After the twenty-fourth day of Aprils 1813, in Scot- 
' land^ do ^ny act for any of the purposes mentioned 
in this Schedule^ without having obtained stioh 
certificate as is directed by this act, in order to an 
KEssessment for the year wherein such person or 
persons shall so act, every such person shall forfeit 
tod pay the sum of twenty pounds, to be sued for^ 
recovered, and applied, in the manner hereinafter 
directed; and every such offender shall also be 

liable 



* The offaice under this section consists in refusmg to 
lihew the certificate, ,and also at the same time refufimg„ if 
they are demanded, to give in his christian and surname, and 
^ilaoe of residence. — Molton v. Rogers, 4 Esp. N,P, 215. 

The penalty under this section may be recovered, and abo 
the penalty under the next section, for shooting without it. 
|So if a man refuses to tell his name and residence under thii 
Statute, and has no certificate at the time, he may be prdered 
to pay 40Z. besides the amount of the certificate, 3/. 135. 6d. 

And even if he has taken out liis certificate, he is subject to 
the penalty under this section, if he refuses tg shew it, and 
to tell his name and place of residence. 
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bable to the pa)mfient to his Majesty^ hii hdrs^ or 
successors^ to the full duty of three pounds^ .thirteen 
shilling^^ and sixpence^ sterling, over and above 
-the said penalty^ to be charged in the assessment of 
the parish' or place where the offence shall be com-*- 
tnitt^d, byway of incr^i^ed charge by the inspector or 
surveyor of the said parish or place ; which increased 
chai^ may be made at any time within six calen- 
dar months after the duty shall have accrued ; and 
the said charge shall be allowed by two commis- 
sioners^ according to the directions of the aotsh 
relating to the duties of assessed taxes^ subject 
to appeal whenever svch commissioners shall 
appoint the time and place for hearing and deter*- 
mining the said app^l f. 

Xni. ^^ It shall be lawful for any two commis^ 
sioners for executing this act, or for any one 
justice of the peace, of the county, riding, or division^, 
or the shire or stewartry, or for any city, borough, 
Uberty, or place, wherein any offence or offendes 
mentioned or described in ^this Schedule shall be 
comtiiitted, such justice being also a commissioner 
for -executing this act ; and he and they is and are 

hereby 



^ II I ■ ■ 



t' See thd Note to the preceding section. 



248; ON THE OAHE XA'WJS. 

h^ehy required, upon information or complainl|!fa 
bim or them made, of any such offence or o^femCM 
committed within the district where he or tbe]^ 
shall act as such commissioner or commissioners, 
within three calendar months after the offence shall 
be committed, to summon the person or persons 
accused, and also the witnesses on either side, to 
appear before him or them, and upon the appear*- 
ance of the person or persons accused, or in de&uk 
of his or their appearance according to such 
suq^mons, to proceed to hear and determine the 
matter in a summary way ; and upon due proof 
made tliereof, either by the voluntary confession pi 
the person or persons accused, or by the oath of 
one or more credible witness or witnesses^ to give 
judgment for the penalty or penalties, or for such 
part thereof, to which part thereof the said com- 
missioners or jusUce shall think proper to mitigate 
the same (the same not being in any case mitigated 
to less than one moiety of the ssdd penalty or 
penalties) ; and in default of payment of the same 
at the time of conviction, to award and issue his or 
tbdr warrant or warrants, under his or their hand 
and seal, or hands and seals, for levying the penal^ 
or penalties so adjudged^ together vnth the reason- 
able costs and charges attending the same, as here- 
inafter directed, of the cattle, goods, and chattels^ 
of the offender or offenders, and cause sale to be 

made 
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rmde of the said cattle, goods, and chattels^ sq 
distrained, in case they shall not be redeemed 
Avitbin four days ; and the money arising from such 
sale shall, in the first place, be liable for payment of ' 
the said penalty or penalties adjudged to bepaid^and^ 
in the next place, for payment of the costs attending 
the information, conviction, and warrant, or in- 
formations, convictions, and warrants, to be settled 
by the sidd commissioners or justice, and indorsed 
on such warrant or warrants, and also the reasoti- 
able costs attending the distress, and keeping the 
goods and chattels distrained, and maintaining the 
cattle, if any, during the four days allowed to 
redeem the same, and also the expense of the sale 
thereof, and of returning the said warrant or war- 
rants to the commissioners or justice, and entering 
the same with an indorsement thereon of what has 
been done therein; and where sufficient cattle^ 
goods, or chattels, of such offender or offenders 
cannot be found, to commit such offender or 
offenders to the House of Correction, there to 
xemain for any space of time not exceeding six 
calendar months, unless the said penalty or penal- 
ties shall be sooner paid: and if such person or 
persons shall find himself or themselves aggrieved 
by the judgment of such commissioners or justice, 
tlien he or they shall and may, upon giving security 
to the amount of double the said penalty or 
, penafties. 
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penalties^ appeal to the justices of the peace at the 
next General Quarter Sessions for the counfy^ 
riding, or division, or to the justice, clerk, or other 
officer of the Court of Justiciary of the shire^ 
stewartiy, city, liberty, or place, in Scotland ; which 
courts respectively are hereby empowered to ex* 
amine witnesses upon oath, and finally to hear and 
determine the same ; and in case the judgment of 
such commissioners, or justice or justices^ shall be 
affirmed, it shall be lawful for the said Court of 
Quarter Sessions, or Court of Justiciary^ to award 
the person or persons to pay costs occasioned by such 
information, conviction, and' appeal, as to them* 
selves shall seem meet. 

XIV. ^^ If any person or persons shall be sum- 
moned as a witness or wi};nessesi to give evidence 
before such commissioners or justice receiving such 
information, or before the Courts of Quarter Ses- 
sions or Justiciary upon appeal, touching any of 
the matters contained in such information, either 
on the part of the prosecution or the person .or 
persons accused, and shall neglect or refuse to 
appear at the time and place for that purpose 
appointed, without a reasonable excuse for his, her, 
or their neglect or refusal, to be allowed by th^ 
commissioners, or justice or justices, or Court 
before whom the prosecution shall be depending ; 

then. 
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theiiji and in every such case^ every stich person 
shall forfeit^ for every such offence^ the sum of ten 
pounds^ to be recovered^ levied/and paid^ in such 
manner and by such means as other penalties 
mentioned in this Schedule may be recovered^ 
levied, and paid. 

XV. ^^ The commissioners or justice^ before 
whom any offender shall be convicted, shall cause 
the said conviction to be made out in the manner 
and form following, or in any other form of words 
to the like effect {muXaJLis mutandis); that is to 
say : — 



(t 



i€ 



f( 



^^ Be it remembered, that on the day of 

in the year of our Lord at 

in the of A. B. of 

was duly convicted by me [or us] of [here state 
** the offence] and adjudged to pay the sum of 

. Given under the hands and seals [or 
hand and seal] pf being commissioners 

aetitig in the execution. of the acts relating to 
^^ assessed taxes for the district of 



<i 



iC 



€< 



And every such conviction shall be entered and 
registered upon the books of assessment of the 
commissioners of the district where the offence was 

committed ; 
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eommitted ; and after such entry and re^try j^hatt 
be transmitted to the Court of Appeal as herrio. 
directed^ to be filed there of record ; and, the said 
conviction or entry of the same^ in the said books 
of assessment^ or any examined copy thereof^ shall 
be received in evidence before the respective com- 
missioners for executing this act^ in all matters 
r^elating to the duties, contained in this Schedule ; 
and no conviction of such commissioners or justice 
shall be removeable by any process whatever^ into 
any other Court of Law or Equity^ or be subject 
to revision in any manner other than as afore-' 
said. 

IS 

# 

XVI. '* All penalties and shares of penalties 
imposed by any^ recovered or paid under the au- 
thority of the rules pontained in this Schedule^ shall 
be added to the first or supplementary assessment 
of the parish or place where the offence shall be 
committed (as the case shall require)^ and shall pe 
paid to the collector or collectors of th^ duties 
contained in this Schedule for such parish or plaee^ 
to be by him or them accounted for in the same 
manner^ and paid to the receiver-general, >t the 
same times as the duties contained in this act are to 
be accounted for and paid, and shall and may be 
distributed, apportioned> and applied^ 

^' Exemption 
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^^ Exemption from the duties in Schedule (L.)' 
Any of the Royal Family." 



That part of the preceding statute, which enacts^ 
those who. shall assist in any manner in the taking 
of Game^ is in a great degree repealed by the fol-. 
lowing statute^ the 54 Geo. III. c. Ml. 

But it appears from that statute^ that those^ who 
in any manner assist a game-keeper, are still subject 
to the penalty ; and if two or more go together, and 
assist each other, not one having taken out a cer- 
tificate, they will each be liable to the whole penalty* 
The following are the exact words of the enacting 
clause of that statute : viz. ** It is hereby enacted. 
That such of the duties, provisions, and penalties, 
contained in the said Schedule of the said act, as 
relates to persons aiding or assisting, or intending 
to aid or assist, in the taking or killing of any 
Game, or any woodcocks, snipe, quail, landrail, or 
coney, in the manner hereinafter mentioned, shall, 
from and after the passing of this ^ct, severally 
cease and determine. Provided that the act of 
aiding and assisting as aforesaid, and in the said 
act mentioned, shall be done in the company or 
presence^ and for the use of another person, who 
shall duly have obtained a certificate in his own 

rights 
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r^t^ according to the directions of the sud act; 
and who therein shall> by ^rtue of such certificate^ 
then and there use his own dog, gun, net, or other 
en^ne, for the taking or killing of such Game^ 
woodcock, snipe, quul, landrail, or coney, and vAiO 
shall not act therdn> by virtue of any deputation 
or appointment. 



CEAF. 
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CHAP. XVI. 

LAWS RB8PEGTIN6 DOGS, SFBIN6-6UKS, AND MEK- 

TRAPS. 

X HE laws upon these subjects are intimately con- 
nected with those contained in the preceding 
Chapters. In this treatiiSe I trust I have fully 
proved that all Game is private property, and dint 
it has been held and decided to be so from the first 
page of our system of laVvs to the present day. 
Many unacquainted with the general principles of 
law, cannot reconcile this uncontrovertible doctrine 
with their notions of property, because it is not 
felony to steal Game; but they might jbus well 
doubt or assert, that there is no property in & dog 
or a cat, because it is no felony to steal them. 

1111 a late act of Farliametit was passed, no one 
was subject to any punishment whatever for stealiiig 
a dog. It was thought that retribution or a com- 
pensation in dan^ages Would be sufficient to preifdrt 

injuries 
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injuries done to that species of property ; or it has 
been said that the life and liberty of Englishmen 
were too valuable to be lost^ for depriving another 
only of the possession of a dog or a cat. The words 
of Lord Coke are, — "A man may, have property 
in some things, which are of so base a nature, that 
no felony can be committed of them ; and no man 
shall loose life or member for them^ as of a blood- 
hound or mastiff, molossus." — 12 H. VIII. 3. Plde 
18^. VIII. 2. 7 Co. Rep. \ 5. 

These were the distinctions of positive law. 
Moral justice cannot discern between stealing a 
dog or cat, and the stealing any other article of the 
same value. 

' So before the 2 Geo. II. c. 25. it was not felony, 
or any legal crime whatever, to steal a Bank-note, 
or any note or bill of exchange ; and then it was 
first enacted, that it should be the same legal crime 
as if the offender had stolen so much money as 
should be due upon the note or bill of exchange. 

Hence it is undeniable law, though it appears 
Strange, that it is no legal crime whaf ever to steal 
his own notes from a country-banker ; or for any 
one (except a clerk or officer in the bank, by 15 
GeoAl.c. 13.) to steal bank-notes out of the Bank 

of 
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of England^ because there is no money due upon 
them. The common law of England^ in these 
cases^ remain^ unvaried^ though the country-banker^ 
or the Bank of England, has indisputable property 
in these vieduable paper-instruments ; the value of 
which thiey may now, and might always, recover by 
an action at law, when they were so stolen*. 

So, stealing dogs was subject to no punishment 
whatever before the 10 Geo. III. c. 18.; which 
enacted, that if any one should steal any dog, or 
should sell, buy, or keep any dogj knowing it to 
be stolen, being convicted before two justices, he 
shall forfeit not more than 30/. nor less than 20/. 

at 



* I myself, dome time ago^ was employed to prosecute a man 
at Carlisle Assizes, before Lord Ellenborough, for haying 
stden 300/. in notes of the Workington Bank: they were 
taken out of the portmanteau of one of the partners of the 
bank.' I told the attorney, though there was clear evidence 
of the fact, that the prisoner was not subject to aoy punish- 
ment, and that he had not committed any legal crime. The 
learned Chief Justice was, upon the trial, of the same opinion, 
and he would not permit me to give evidence of the value of 
the pi^>er, or of the stamps. This b unquestionably right ; 
for, by the common law, it was not felony or mdictable to steal 
a paper instrument, or a chose in action: the law must, there- 
fore, remain the same, except as far as it has been expressly 
changed by the Legislature. 

8 
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I 

itt the £scretaon of the justices^ together wdk all 
charges attending the conviction : and if the penalty 
b not immediately paid/ they shall commit the 
offeiider to the gaol or house of correction, for any 
time not exceeding twelve, nor less than six, calendar 
months, until the penalties and charges shall be paid. 

For a second offence, the penalty is in like 
manner not more than 50/. nor less than 30/. mth 
Che costs and charges : and upon non-payment, the 
imprisonment may be not more than eighteen 
months, nor less than twelve nK)nths. One-half of 
the penalty goes to the informer, and the other 
half to the poor of the parish within which the 
offence is committed. 

And upon the second offence, the justice shall 
order the offender, within three days after his com- 
mitment, to be publickly whipt, between twelve and 
one o'clock, in the town in which the prison is 
situated. 

One justice, upon information, may grant a 
warrant to search for^ any stolen dog ; and if the 
dog, or its skin, be found, it may be restored to the 
owner : and the party in whose custody it is foun^, 
if privy to the theft, shall be subject to the aforesaid 
penalties for stealing. 

The 
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Th^ person so convicted may appeal to the next 
General Quarter Sessions, within four days after 
the cause of complaint, giving fourteen days' notice 
in writing of his intention to appeal; and the 
Justices at the Sessions shall determine the app^eal 
finally, and award such costs as they shall think 
meet. 

This last part is not very intelligible : the meaning 
perhaps is, that he shall declare, to the justice or 
prosecutor, his intention of appealing, within four 
days after the conviction ; and shall afterwards give 
the prosecutor fourteen days' notice of it in writing, 
previous to the Sessions*. 

This act is. certainly miserably composed. Dfi^ 
Burn has su^ested a doubt whether any one can 
be convicted of stealing a bitch, as it is pot men^ 
tioned throughout the statute. His words are, " It 
is not a mere cavil, in a case where a man's pro- 
perty or liberty is so considerably affected, to sur- 
mise that it may be doubtful whether, upon this 
act, it is penal to steal a bitch. And, in this very 
act before us^ a distinction of sexes is made 
throughout with respect to the offenders {him or 
her, himself or herself) ; which distinction being 
not. observed with respect to the offence, it may 
possibly be argued, that, in a case so penal, the 

s 2 statute 
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statute sliall not be extended ferther than the 
words will strictly bear." — Burris Justice, TiL 
Dogsi ' 

llie objection may. create a ^mtle^ from , the 
tiature of the subject ; but it is well founded in a 
sacred constitutional principle. This want of 
accuracy is a great reproach to the composer of the 
statute, or to the Parliament by which it was 
enacted. The objection can only he answered^ that 
dogt in itsg^nehtl acceptation^ includes every in- 
dividual of the species, male br female, old ^ or 
young ; and we only resort to the Word bitch, when 
we have occasion to describe a female ; and eveo 
then it is not absolutely necessary, because, without 
impropriety, we may say a female dog, but we 
cannoti with the same degree of correctness, say a 
female horse, or a female man. 

From the importance of the principle, rather 
than that of the subject, the objection is worthy of 
serious consideration; 

But an action might always have been brought 
against any one who had either stolen or had injured 
another's dog. And even if an offender is punished 
£E>r stealing a dog under this very statute, the owner 
may besides bring an action against him for the 

illegal 
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Hlegal detention^ although the dc^'should be restored 
to the owner. 



In the time of Queen Elizabeth, a plaintiff re- 
covered ten pounds damages for taking away his 
blood-hound. '^ 

I remember an action at York being brought for 
a tame fox^ which had broken his chain and got , 
loose, and another gentleman, the defendant, had 
taken possession of it. A witness, a servant of the 
plainti£^ swore positively that he knew the fox, and 
that the fox knew him ; for when he saw it again^ 
and called it by its name, it crouched and rolled at 
his feet, just as a spaniel would do at seeing his 
former master again.— The jury gave damages, ten 
pounds. 

In an action for beating and stabbing a mastiff 
of the plaintiff*, by reason whereof the mastiff died, 
the defendant pleaded, that the plaintiff suffered 
his nuistiff to go unmuzzled in the street ; by reason 
whereof the mastiff rah violently upon a dog of one 
Ellen Bagshaw, and did bite the said dog, which 
dog the said Ellen kept in her house for the pre- 
servation thereof ; wherefore the defendant, being 
the servant of the said Ellen, killed the mastiff, that 
he might not do any further mischief* Upon 

which 
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which ^plea the plaintiff deqiurred^ and the Cpurt 
gave judgment for the plaintiff^ because the de- 
fendant did not say more in his plea^ than that he 
killed the mastiff to prevent the other dog from 
being killed ; whereas, for any thing that appears to 
the contrary, he might have saved the other dog 
without killing the mastiff; and so he has killed 
the mastiff witiiout any necessity or clause, which 
is not justifiable, and he has not in any way excused 
thi^t injury, — Wright v, Ramscoty 1 Saunders, 84. 

But the justification would have been good, if 
he had stated in his plea, and could have proved, 
that he could not otherwise have separated the. 
mastiff from his own dog, or could not othe'rmse 
have preserved his ovra dog. — Ibid. Note by Ser- 
jeant Willicms^ 

m 

In a late case, an aetion fpr shooting a dog, the 
plea was, that the dog was worrying and attempting 
to kill a fowl of the defendant's, and could not 
otherwise be prevented from so doing. Repli- 
cation, that the defendant did it of his own wrong,, 
without any suc^ cause. 

It was proved by the defendant, that just before 
the dog was shot, being accustomed to chase the 
defendant's poultry, he was worrying the ^wl in 

question. 
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questiQn^ and that he had not dropped it from his , 
mouth above an .instant when the' piece was fired«^ 
But Lord Sllenborough said, this would not make 
out the justi^cation ; to which it was necessary^ 
that when the dog was shot, he should have been 
in the very act of killing the fowl, and could not 
be prevented from effecting his purpose by any 
other means. — ^Verdict for the plaintiff, with on^ 
shilling damages. — Janson v. Br own, I Catnpb. 41. 

In an action of trespass for shooting and lolling a 
certain dog of the plaintiff's, the defendant pleaded^ 
that Lord Cawdor was possessed of a certain close 
within the manor of Kidwelly, of which he was 
Lord ; and tliat he, the defendant, was game-keeper 
of the said manor, duly deputed ; and because, at 
the time when it was so killed, it was in the said 
close, running after, chasing, and hunting divers 
hares there, the defendant, as sUch game-keeper 
within the said close, for the preservation of the 
hares, shot and killed the dog. In this there was 
a general demurrer. 

The Court held the plea was clearly bad, because 
it did not state that the dog belonged to an un- 
qualified person, or that it was encouraged by tlie 
owner to pursue the Game. And Lord Ellen- 
borough observed. The question is, whether the 

plaintiff's 



204 ' OK THB GAME LAWS. 



plaintiff's dog incurred the penUty of death for 
running after a hare in another's ground ? And if 
there be any precedent of that sort, which outrages * 
all reason and seti^e, it is of no authority to govern 
other cases, 

" There is no question here as to the right to. the 
Game. 

The game-keeper had no right 'to kill the plain- 
tiff's dog for following it. The plea does not even 
state that the hare was put in peril, so as to induce 
any necessity for killing the dog in order to save 
the hare. Judgment for the pluntiff. — Vere v^ 
Lord Cawdor and King, 1 1 Ea&ty 56s. 

In a case tried at Somerset Assize.s, against a 
gentleman and his game-keeper for killing the 
plaintiff's greyhound, it appeared that the defendant 
had ordered his servants to destroy all dogs found 
on his premises ; and one witness stated, that tb^ 
dog was forcibly taken and tied to the stump of a 
tree, and there shot and buried. The defendant 
attempted to justify himself, by stating, that he had 
cautionary boards pi^t up, specifying that all dogs 
found on his grounds would be shot« The Judge 
animadverted severely upon the defendant's conduct, 
that such notice would not justify the destruction of 

dogs ; 
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dogs; and the dog being proved to be a very valu? 
able greyhound, the jury returned a verdict for th^ 
plaintiif, with 50/. damages. 

It was long ago determined, that in an action of 
trespass for the taldng of a greyhound with a collar, 
the plea, that the dog was coursing a hare in the 
defendant's land, and therefore he took and led 
him away, was frivolous and void. — Athil v. Corbet^ 
Cro. Jac. 463. 

But it seems to be one of the privileges of a 
free-warren and a park, that the owners, ol* their 
servants, may kill dogs, which enter the warren 6x 
park, and chase the Game. 

In an action of trespass for killing the plaintifTs 
dog, a mastiff, the defendant pleaded, that Sir 
Francis Willoughby was seized in fee of a warren, 
whereof he, the defendant, was the warrener; and 
that the plaintiff's dog was divers times killing 
conies there, and therefore he, finding him there 
running at conies, killed him : and upon demurrer, 
the Court gave judgment for the defendant; and 
Popham said, the common use of England is to kill 
dogs and cats in all warrens, as well as any vermin; 
which shews, that the law hath been always taken to 
^, that^ they may well kill them, so the justification 

is 
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is good. JVadhurst v. Damme, Cro. Jac. 45. 
2 Jac. I. 

In a preceding page I have said^ that no one is 
answerable in law for the first miischief that his 
dog commits. 

That has long been unquestionable law; and 
mtoy thinking men cannot recondle it with moral 
justice, that if a dog kills one hundred lambs, worth 
one or two pounds each, the loss should fell upon 
the owner of the lambs, and not upon the owner 
of the dog. 

The reason I conceive to be this, that domestic 
concerns, and the happiness of life, necessarily 
. require that we should keep dogs, and many other 
tame animals. Dogs must be kept for the protec- 
tion of oiir houses, and our property ; they are the 
assistants of the shepherd, the drover, and the 
former; they seem to be created as the natural 
associate of man ; they are his partners in his sports, 
and in the acquirement of food. 

When they cease to be the benefactors of man> 
and become trespassers, contrary to the wish, and 
without the knowledge of the owner, it would be 
just as hard that the loss should fall upon. the 

innocent 
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innocent owner of the dog, as upon the innocent 
owner of the property injured: the law of England^ 
therefore, considers it an unforeseen and inevitable 
accident, and leaves the loss to rest where it falls. 

But when the owner has once knowledge of tlie 
mischievous dii^osition of his dog, or other tame 
animal, he is bound to take care of it; and from 
the time of his knowledge of it, he is ahswerable 
for all the mischief that is produced by the dog or 
other animal. 

It has been held, that if a dog has once bitten a 
man, and the owner has had knowledge of it, he 
would be answerable afterwards for its killing sheep ; 
for he ought either to destroy it, or secure it front 
the commission! of further mistihief. 

This knowledge, or the scienter^ is therefore the 
git or foundation of these actions. ' 

This seems to have been fully established in thie 
year 1696^ in a case in which the judgment of the 
Court was given by Powel, Justice ; who said, if a 
man keeps a dog, which is accustomed to bite 
sheep, &c. and the owner knows it, and notwith* 
standing he keeps the dog still, and afterwardl$ the 
dog bites a horse, this shall be actionable ; because 

the 
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the owner^ after notice of the 'first mischief, ought 
to .have destroyed or hindered himvfrohi doing wy, 
more hurt. Now, in this case^ the &ct vms, thai? 
the boar had bit the child, of which the .defendant 
had notice, and afterwards he bit this mare of the 
plaintiff*;. — Jenkins v. Turner, hor A Ray. lOQ. [ 

But when the owner of the dog is himself a tres- 
passes, he. is answerable for the injury his do^ 
conunits, though it may be the first manifestajtipa. 
of its mischievous dispositidn, or the first .injury 
it ever committed^ It then is only an augmentation 

■ 

of the owner's trespass. See p. 1 10. on^f. > \ \ 

The following is an important case, to shew with 
what care vicious dcgs or animals ought to be kept, 
or what serious consequences may result both tq 
the owners and to others. 

This was an action on the case for keeping a 
dog, which the defendant {as alleged in the decla- 
ration) knew to be accustomed to bite mankind^ 
and whi(;h had severely bitten the plaintiff's leg. * 

It appeared that the defendant, Mrs. Cox, had> 
about six weeks before t\ie accident happened, 
taken a ready-furnished liouse at Harrow, and 
found the dog upon the^ premise^ ; that she was 

well 
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well aware of his savage disposition, and in con* 
sequence had warned one' of the witnesses to take 
care of the dog, lest he should be bitten. The 
dog had been attached to a tree by means of a 
diain and a staple, but having, by a sudden ex- 
ertion, broken loose, he inflicted the injury, on 
account of which the action was brought. It also 
appeared, that, subsequently to this period, the dog 
had bitten a child, but there was no evidence of 
any anterior biting. 

The Attorney-Getieral contended^ that there 
wais no evidence from which the jury could infer a 
knowledge, on the part of the defendant, that the^ 
dog had been accustomed to bite mankind ; since 
there was no evidence that it had previously bitten 
any human being. 

Abbott, Justice, intimated, that had it not been 
for the expression proved to have been used by the 
defendant, in warning the witness to beware lest 
the dog should bite him, he should have directed a 
non-suit. His Lordship afterwards said to the jury, 
in order to warrant a verdict for the plaintiff, you 
must be satisfied that the dog had, before the time 
of this injury, bitten some human being, and that 
the defendant knew it. It is not necessary now to 
consider Whether such an action might not be 

sustained 
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sustained on a declaration charging the 
with n^ligently keq)ing a dog of a savage and 
ferocious disposition, because^ in this case, the 
declaration allies, that the dog was accustomed to 
bite mankind, and that the defendant knew it. If 
you are satisfied as to both of these tK>int8, your 
verdict ought to be for the plaintiff. I think su£Ei- 
cient caution has not been used; for whenever a 
person keeps a savage dog, he is bound so to secure 
it as effectually to prevent its doing mischief. After 
his Lordship had commented on the &cts of the 
case, the jury found a verdict for the plaintiff, 
damages, 551. — Judge v. Cox, 1 Stcsrkie, 285. 
anno 18 16. 



In an action of this land, the plaintiff declar^l, 
that the defendant kept a dog knowing him to be 
mad; and for keeping a fierce and savage dog, 
without being properly secured, by which the 
pkuntiff*s child was bit and torn, and in cpnse* 
quence thereof died, per qtcod servitium amisU, ox 
lost the benefit of his sendee. 



It appeared in evidence, that the dog had been 
tied up in a cellar belonging to the defendant, but 
the rope, or chain, by which he was fastened, was 
of such a length, that it suffered him to go to the 
curb-stone on the opposite side of the street, an^ 

tore 
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tore the plaintiff's child ; it was carried to the salt 
water, but, after its return, was seized with the 
hydrophobia and died. 

Lord Kenyon said, I have no doubt there is evi* 
dence to go to the jury, that the dog was a 
fierce and unruly dog, and not properly secured ; 
but not that the defendant knew him to be mad, or 
used to bite, and therefore this is not a case for 
vindictive damages. Such a case as this, I believe, 
never appeared before ; but I am clearly of opinion 
the action is maintainable. 

Report having said the dog had been bitten by a 
mad dog, it became the duty of the defendant to 
be very circumspect: whether the dog was mad or 
not, was matter of suspicion ; but it is not sufficient 
to say, " I did use a certain precaution.'* He ought 
to use such as would put it out of the animal's 
power to do hurt : here, too, the defendant shewed 
a knowledge that the animal was fierce, unruly, 
and not safe to go abroad, by the precaution he 
used to tie him up ; that precaution has hot been 
sufficient, and for want of it, the injury complained 
of has happened. I am clearly of opinion, the 
plaintiff is entitled to recover. 

llie jury found a verdict for the' plaintiff; 

damages. 



i 
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damages, 301.-^ Jones v. Perry , 2 Esp. N. P. Rep. 
482. 

If a dog is lost, the owner may recover its value 
in an action of trover. But if the otmer does not 
appear and clmm it, the finder has a right to it 
against all the rest of the worlds 

The owner 'must send and demand it before he . 
brings his action ; for the refusal to deliver it will be 
decisive evidence of the defendant's conversion of 
it to his own use, which constitutes the basis of 
this action. 

But the finder cannot retain it till he is paid for 
its keep .or maintenance: he has no lien upon the 
Aog.—Binstead y. Buckf 2 Black. Rep. III7. 

There can be no lien express or implied* The 
care and food which the finder has bestowed upon 
the dog, is a voluntary act of kindness, which can 
only give a claim to the gratitude and generosity of 
the owner. It creates no right, which can be 
enforced in a court of justice. — See 2 Christian's 
Bank. Lata, 3Sg. 

A case is frequently cited, that a man may jus- 
tify a battery in' defence of hi^ dog. 1 Saunders, 84. 

I ap- 
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I apprehend the proposition is not this, that if one 
man strikes another's dog, that the owner is justified 
in striking the other person ; but it means^ that if 
any one is going to take away another's dog, he 
would be justified in striking the aggressor, just as 
_ if he were going to take from his person or presence 
any other property. 1 Cro. Eliz. 125. 

In an action for placing traps baited with flesh 
and strong-scented articles, by which the plaintiff's 
dogs were enticed tp go to them, and in conse- 
quence were caught and greatly injured, there 
was a verdict for the plaintiff. The Court refused 
a rule upon a motion to arrest the judgment, being 

m 

clear that such an action would lie; and upon a 
motion for a new trial. Lord Ellenborough said, 
^* It appears by the evidence reported, that the 
traps were placed so near to the plaintiffs courts 
yard, where his dogs were kept, that they might 
scent the bait without committing any trespass on 
the defendant's wood. Every man must be taken 
to contemplate the probable consequences of the 
act he does : and therefore, when the defendant 
caused traps, scented with the strongest meats, to 
be placed so near to the plaintiff's house, as to 
influence the instinct of those animals, and draw 
them irresistibly to their destruction, he must be 
considered as contemplating tlie probable con- 

T sequence 
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sequence of this aet« That wbich might be taken 
as general evidence of a notice against all dogs, 
coming accidentally within the sphere of the attraC' 
tion which he had placed there, must surely be 
evidence of it against those in particular which 
were jilaced nearest to the source of attraction, and 
within the constant influence of it. What diffe- 
rence is there, in reason, between drawing the animal 
into the trap by means of his instinct, which he 
cannot resist^ and putting him there by manual 
force ? If a man knowingly Hf*ep a dog accustomed 
to bite, and any person coming by chance in his 
way be bitten, an action lies against the owner, 
though he had no malice against the particular 
individual. Here there is evidence, that the defen- 
dants ptirpose in setting the traps was to catch dogs 
in general, as well as vermin ; for he afterwards 
recompensed his servant for dogs taken in the 
traps. The rule, therefore, omnis ratihabitio retro 
irahilur^ et mandato o'guiparcUurf applies to this 
case. Without, therefore, considering uiiat had 
happened before the plaintiff came to his residence 
in the defendant's neighbourhood; when he did 
come, lie came to a place where the mischief ex- 
isted, and continued to operate within the sphere 
where he might lawfully have his dogs ; and which, 
in fact, did afterwards operate upon them, to the 
plaintiff's prejudice." ^JThe rest of the Court were 

of 
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of the same opinion, and refused a new trial. — 
Townsend y. Wathen^ 9 East, 277- 1808. 

A curious case was lately brought before the 
Court of Common Pleas, for its consideration. 

A gentleman ordered spikes to be placed in 
trees in his own wood. It was proved by the 
evidence, as in the last case, that they were placed 
there with the intent of destroying both foxes and 
dogs trespassing there : they were so placed, that if 
a fox or a dog pursued a hare, the hare could run 
under them, but the fox or dog would run upon 
them, and would probably be killed. 

The plaintiff was out a coursing, where he had 
a right to course, and his greyhound pursued a 
hare into the defendant's wood, and was there 
killed by one of the spikes set as has been described. 
The plaintiff brought an action. It was tried; 
and a verdict was given for the plaintiff, with 
damages. 

Upon a motion for a new trial, the Court of 
Common Pleas were equally divided, whether the 
action could be maintained. The Chief Justice 

• 

Gibbs, and Mr. Justice DjiUas, thought the action 
could not bi iiaintained. Mr. Justice Park, and 

T 2 Mr. 
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Mr. Jostice Burroughs were* of a di&rent opinion. 
Their reasons have not yet been printed. — Deam 
V. Sir frtlliam Clayton, Tr.T.lQiy. 

The preceding case of Townsend v. Weuhexk^ ^ 
think, is a strong authority in support of this action ; 
because there the jury found, that the defendant set 
the traps both to catch foxes and dogs. i 

It makes a material distinction, whether a mwi 
doe$ an act merely to benefit himself and where 
the injury to others is not designed or, contemplated \ 
and if any actually happens, it is an accident^ apd 
is as likely to happen to his o^n,> piroperty as to 
that of others. 



But when any thing is done with an intent to 
injure other persons, the injury is not the less, 
because there was also another object. 

It has already been decided, that no one has a 
right to shoot a dog in pursuit of a hare. The 
defendant could not legally run a spear into a dog, 
as it ran past him in pursuit of a bare ; if he did, he 
would be guilty of a trespass ;. he surely then would 
be guilty of the same trespass, if he knelt down, and 
held out the spear, which he foresaw the dog must 
inevitably run upon: if these ^vf cases are 

equipollent 
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equipollettt in legal consequences, though the form 
of the action might vary, then surely it must be 
the same ih effect, whether he fixes the spear in a 
tree, or in a wiall, where he foresees, or thinks it 
probcible, that a dog will run upon it. In all these 
three cases, the loss to the owner of the dog is 
precisely the same ; the intention to destroy in each 
of them is precisely the same : every one, therefore, 
is, I think, compelled to draw the conclusion, that 
the consequences in each ought to be the same 
in moral justice, that is, that the defendant ought 
to make a fiiU compensation in damages for the 
loss wliich he has designedly occasioned. 

The question then to be determined is, whether 
there is any difference in these three cases, in th^ 
principles of legal justice; for legal justice fre-* 
quently varies from moral justice, for wise reasons. 

The ovimer of Ilie hares could have a remedy for 
the injury done to him, if it be done wilfully, ])y the 
owner of the dog; and if the dog commits the 
injury the first time, without his master's knowledge, 
so that he might not be answerable, yet I conceive 
there could be no doubt but he would be answerable 
if he had notice, and warning given to take care 

of his dog: but when the owner of the hare takes 

justice 
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justice into his own bands^ and wishes to do what 
the law will not allow, viz. to set off one trespass 
against another; and in this instance commits an 
injury out of all proportion, beyond what he ba^ 
received ; the precepts of law, alterum non Icedere^ 
and suum cuique tribuere, demand that thej 
account should be settled by a fiiU pecuniary 
compensation. 

This case leads me to the consideration of springT 
guns and man-traps. 

In countries infested with lions and tigers, we 
are told they bait a trap with a lamb or a sheep ; 
and when a ferocious monster springs upon it, he 
is immediately precipitated into a pitfall, or is shot 
dead by a number of swivel-guns discharged a^ 
once at his body. 

This is a proper mode of destroying the public 
enemy of man and of his pacific associates. 

But human-nature revolts with horror, when 
such machinery is placed by man for the destruc- 
tion of a fellow-creature. 

If a gun be placed in such a manner, that the 

person 
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person killed or wonnded is made to discharge the 
gun himself, surely, in moral and legal justice, it 
must be the same as if h*e, who had so placed it, 
had fired the gun deliberately frorn his shoulder- 

We will suppose that a person in the night, in 
a garden or a wood, is made to ring a bell, and a 
gun is fired from the hand at the spot, or a person 
within a house draws a string by which a gun is 
fired at the spot, or the person who rings the 
bell also draws the string which discharges the 
gun by which he is killed or wounded ; all thes6 
cases seem to me, in moral and legal guilt, to be 
the same. 

If a human being is kilted by any of these modes, 
the effect is precisely the same ; and he who is the 
immediate cause, or the primary cause, or the 
causa camansy is equally answerable to God and 
his country. 

But of all guns the spring-gun is the most horri- 
ble, and the instrument of the most determined 
wickedness ; it leaves no room for repentance, or 
discrimination of objects : if the bell had given 
notice of the approach of an object to be shot at, 
he who could have .fired a gun by di awing a string 
might have desisted from his dreadful purpose by 

misgivings 
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misgivings of compunction; if he had Wk^ Im 
gun in his hand^ and bad approached the olbjeGti 
he tnight have met a friend, a beautiful female, or 
a smiling child, who probably would have arrested 
his murderous intent ; but all are alike doomed to 
d^truction, by the spring-guti* 

The man-trap is an engine of similar horror : if 
life is not destroyed by it, it can only be ransomed 
by the loss of a limb. If a man is walking in a 
path in the night, and another, concealed behind a 
tree or a bush, holds in his hand a trap which the 
other must step into, it surely, both with respect 
to cause and effect, must be precisely the same as 
if he who held the trap had placed it upon the 
ground, arid had taken the other person and 
had put him into it. And he who places it 
to catch every human being, man, woman, or 
child, who unfortunately comes that way, is 
guilty of more deliberate wickedness than he 
who actually puts another's limbs into this horrid 
machine. 

If these are placed so that the person killed by 
them must have been in the commission of a felony^ 
or have come to the spot with that intent, the 
person placing them, perhaps, might be in law 
justified ; but' they are generally placed to prevent 

injuries 
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injuries in gardehs, or in preserves for Gamei 
where, if a perseh was killed by a gun fired from 
the hand^ the person firing the gun would certainly 
be guilty of murder. • 

X • ■ ' 

I 

^ It will then, I think^ follow^ that he who pla^s, 
or orders tliese instruments to be placed, to dest^poy 
a person, who can only be committing a trespass, 
or an offence much less than felony, can be guilty 
of no crime less than murder. , 

And if he, who places them with intent that they 
should be fired only iii the night, but neglects to 
take them up in the day, and any one is killed 
contrary to the intent of the owner, in that case, 
in all probability, he would be held to be guilty ctf 
the crime of manslaughter. 

A few years ago, a man terrified a village near 
London, by going about in the night under the 
appearance of a ghost: another person went out 
with a gun 3 and killed the man so representing 
the ghost; he was tried for murder at the Old 
Cailey, and the judges would not receive a verdict 
of manslaughter, which the jury wished to bring 
in: they told them, if they believed the witnesses, 
the crime was nothing less than murder ; if they 
did not believe them, they might pronounce a 

verdict 
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verdict of not guilty; but the circumstances did not 
admit of any intermediate verdict. 

In that case^ he who personated the ghost might 
have been indicted for a misdemeanour^ of the 
nature of a nuisance ; but he, who deliberately put 
him to death for it^ was guilty of murder. 

I thinks then» it will incontrovertibly follow^ that 
he who had lulled him^ by placing in his path a 
spring-gun or a man-trap^ must also have been 
adjudged guilty of murder. 

The prisoner in that case thought he was doing 
a meritorious act ; and on account of his ignorance 
of the law upon the subject, he obtained the King's 
pardon. 

In support of my opinion upon these subjects^ 
I will not cite more than the following section, out 
of Mr, East's Pleas of the Crown, vol. I. p. 288. , 

** When the trespass is barely against the property 
of another, the law does not admit the force of the 
provocation sufficient to war]*ant the owner in 
making use of any deadly or dangerous weapon. 
As if, upon sight of one breaking his hedges, the 
pwner takes up an hedge-stake^ and knock him on 

tlie 



ON THE GAME LAWS, 283 

the head and kill him, this would be murder, 
because it was an act of violence much beyond the 
proportion of the provocation ; and still more where 
such or the like violence is used, after the party has 
desisted from the trespass. But if the beating were 
with an instrument, or in a manner not likely to 
kill, it would oply amount to manslaughter ; and it 
is even lawful to exert such force againts a tres- 
passer who comes, without any colour, to take the 
goods of another, as is necessary to make him 
desist." — Kel. 132. FosL 29 1. 1 Hale, 473, 4g6. 

Where they are placed not for the prevention of 
felonies, I think it would be held, that the very aci 
of setting them is an indictable offence, as a mis- 
demeanour. 

.» 

But in two actions, it has been lately held, that 
whoever is injured by them, not being in the com- 
mission of a felony, may recover full damages for 
the injury he sustains from them. 

In the first case, a gentleman ordered a gardener 
to prune a tr^e ; and in proceeding to enter upon 
the work he was ordered to do, he was wounded by 
a spring-gun. — Osborne v. Gough. 

/iiid at the last Warwick Assizes, an action was 

brought 
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brought for a similar injury. A hoy, who n^ent to 
cat a stick out of a hedge^ where he was olearfy a 
trespasser^ drew the wire of a spring^gun, find was 
very severely wounded: the jury gave him l60L 
damages ; and the verdict was acquiesced in^ the 
defendant's counsel thinldng the law too clear to 
take the chance ctf the effect of a motion for a 
new trial in the Court above.-^/oy v. Pf^ilfield, 
Warwick Spring jissizes, 1817. 

The publication of these cases^ it is to be hoped, 
will^ in some degree^ suppress the use of this horrid 
species of machinery ; as the result of the conside- 
ration of the subject^ to my mind^ appears to be this, 
that when any one is killed or wounded by them, 
he who has ordered them to be set will be answer- 
able, by the common law, both in a criminal pro- 
secution and in a civil action, to the same extent 
as if he had discharged a gun at th^ injured party 
from his own arm. 

In order to shew how every person is answerable 
for all the consequences produced by his own 
negligence, or the negligence of his servants, in 
not keeping with proper care ordinary fire-arms, 
when they are loaded, I think it prudent to state 
here the following case. 

( This was an action on the case,for having negligently 

and 
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and improperly entrusted a loaded gun to a youxig . 
Mulatto girl, who diseharged it against the son and 
servant of the plaintiff^ and severely wounded him ; , 
by means of which the plaintiff had been deprived 
of the services of his son and servant^ and bad 
been put to great expense^ in medicines, &c. for 
his cure. 

It appeared that both the plaintiff and defendant 
had lodged in die house of one Lemon ; and that 
the defendant, having taken other lodgings, had 
removed all Ids property thuither,, except a^ fowling- 
piece, which was loaded with powder and a quu*-* 
tity of printing types^ and had been left so loaded 
in the drawing-room which he had occupied. After 
his removal, the defendant sent a Mulatto gixl^ his 
servant, about twelve years of age, for the gun, wdtli 
a verbal message to Mr. Lemon,, requesting him, 
previous to delivering the gun to the gtrl^. to takje. 
out the priming. Lemon, aecordingly, examined 
the pan ; but finding that it contained no priming, 
he delivered it to the girl, telling her to take par- 
ticular care of it. She went into the kitchen, where 
there was a child of Lemon s ; and soon afterwards 
the plaintiff's son, a boy of ten years old, returning 
from school, went into the kitchen ; she then took 
.up the gun and presented it at the boy^ sa^ying, that 

slie 
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she would shoot him^ and immediately the con- 
tents were discharged in his face; in consequence 
of wjiich^ one eye was lost^ several teeth struck out, 
and his face was much lacerated. 

Lord EUenborough informed the jury, that they 
were to consider, first, whether the defendant had 
been guilty of negligence, in entrusting such an 
instrument to such an agent. With respect to the 
instrument, it was, in the first instance, a dangerous 
one, being loaded with types; and the question 
was, whether a reasonable and prudential precaution 
had been taken to render it innocent, before it had 
been entrusted to the care of the Mulatto servant. 

The circumstance of taking out the priming did 
not render the instrument a harmless one ; some 
priming having afterwards, probably, been shaken 
from the barrel, from which the charge had not 
been extracted, into the pan. 

If, upon the whole, the jury were of opinion that 
the instrument, in such a state, ought not to liave 
been trusted to such a person, the plaintiff would 
be entitled to their verdict. The jury gave a verdict 
for the plaintiff, damages 100/. — Dixon v. Bell, 
i StarJciCy 287. 

This 
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This was a verdict by the father, merely for the 
expenses he had incurred, and for the loss of thft 
service of his son, which probably was of a trifling 
value. If an action had been brought by the boy 
himself,, which might have been brought, then the 
jury, under the same evidence, might have been 
justified in giving him 1000/. or 5000/. damages, 
just as such a terrible personal injury could have 
been measured by a pecuniary compensation. 

This ought to make all persons cautious in not 
keeping loaded guns in the house, or in not trusting 
them loaded to the care of their servants. 

If the boy had been killed by the Mulatto girl, 
she would have been guilty of manslaughter ; and 
she might have been burnt in the hand, and might 
have been imprisoned one year besides. 

This ought to be a warning to all young people, 
never to present at any one guns or fere-arms ; it 
is a sport which frequently ends in misery and 
death, and which, as we have seen, is subject to 
severe but absolutely necessary animadversions in' 
a court of justice. 



,CHA1^. 
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CHAP. XVII. 

ALTERATIONS SUGGESTED VOB THE IMPROVBMBNX 

OF THE GAME LAWS. 

In the preceding C3iapters I have fully proved^ 
that^ by the law of England^ Game^ or all wild 
animals^ are the property of the occupier of the 
surftice of the land upon which they are found 
and taken^ ; and I trust I have also shewn^ tliat 
the law of the land is conformable to the 
precepts of religion^ and' the principles of sound 
morality. When the right of property is esta- 
tSished^ the divine commandment^ ^^ Tliou shalt not 
steal/* equally applies to an animal that is wild^ as 

to one that is tame. 

Sir 



♦ In the preceding chaptem, I liavc frequently Haid owner of 
the land. The Reader will understand that gome alwajf 
bf*Iongfl to (lie owner, when he ih the occupier ; but it belong* 
to the tenant, wlien it i« not rcicrved by the landlord. 
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Sir William Blackstone^ and Mr. Paley who 
has followed him in the error, have done much 
harm to the Code of Moral Laws, and to the 
foundation of civil government, by advancing, that 
all property owes its origin only to the law of 
the land, or to positive institutions. This is a 
doctrine which is as dangerous as it is erroneous. 

Sir William Blackstone has said, " that the per- 
manent right of property, vested in the ancestor 
himself, was no natural ^ but merely a civil right.'* 
Vol.11, p. 11. 

^^ And again, of forgery, theft, and offences of a 
lighter kind, we are here principally to speak ; as 
these crimes are none of them offences against 
natural^ but only against social rights ; not even 
theft itself, unless it be accompanied with violence 
to one's house or person; all others being an 
infringement of that right of property, which, as 
we have formerly seen, owes its ori^n not to 
the law of nature, but merely to civil society." — 
Vol. IV. p- 8. 

To this I have added the following Note : — " It 
is strange that the learned Judge's conclusion, viz. 
that theft itself is not an offence against natural 
rights, did i^ot lead him to suspect the fallacy of 
the position, that the right of property owes its 

u origin 
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origin not to the law of nature, but merely to ctvil 
society ; which he has also advanced in a former 
volume (Vol. II. p. n.)» and which I have there 
presumed to controvert. If theft be not a violation 
of the law of nature and reason, it would follow^ 
that there is no moral turpitude in dishonesty. 

^^ Thou shalt not steal/ is certainly one of the 
first precepts^ both of nature and religion. 

Mr. Paley, probably misled by the authority of 
the learned Judge, has also fallen into the most 
extraordinary conclusion^ that ^^ the real foun- 
dation of our right (to property) is the law of 

THE LAND.** ^Vol. I. p. 118. 

And to draw the Reader*s attention more par- 
ticularly to this strange sentence, the last words 
are printed in large letters. 

If Sir William Blackstone, Mr. Paley, Aristode, 
Cicero, Puffendorf, and Grotius, had been placed 
together, with their families, upon an uninhabited 
island, surely they would have all have acknow- 
ledged, and would have enforced, the universal 
precept of suum cuique tribuere, before they had 
agreed amongst themselves upon any particular 
system of rules, which were to have constituted 
their law of the land. 

The 
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The doctrine, that property is not inviolable and 
sanctified by the eternal and immutable laws of 
God and right reason, or by the unerring rules of 
divine and moral justice, but depends only upon 
the fluctuating and occasional laws enacted by the 
Legislature of every country, must, surely, be 
pernicious to the public quiet in all times, but more 
particularly when a spirit of insubordination and 
rebellion prevails amongst the poorer classes. Such 
a spirit it is calculated both to excite and to aug- 
ment: 

■■ « 

If, in this instance, I am so presumptuous as to 
disapprove of the deliberate opinions of two learned 
and celebrated authors, I have the satisfaction to 
know, that I am not singular in my view of the 
subject, but I am supported by at least two writers 
equally eminent and distinguished. 

Wollaston, in his excellent work of The Religion 
of Nature revealed, says, ^^ There is, then, such a 
thing as property in nature and truth ; or there are 
things, which one man only can, consistently with 
nature and truth, call his." — p. 136. 

. * 

And Cicero declares, " Nee magis est contra 
naturam morbus, egestas, aut aliquid hujusmodi 
quam appetitio vel detractio alieni." — De Off, 

u2 • And 
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And in the Civil Law^ the Roman Doctors bad 
surely a correct notion upon the subject^ when 
they declared^ that theft is prohibited by natural 
law, 

Furtum lege ncUurali prohibitum est admktere^ — 
Dig. lib. 47. tit 2. s,l. 

The law of the land fixes the rules of successid^n 
to property after the owner's death ; but he^ who is 
thus put quietly into possession of it, has then the 
same right to retain it^ both by divine and mofial 
justice^ as the original acquirer had himself. 

If respect to property had not a much higher 
origin and obligation than the law of the land, one 
of the strongest bonds of human association would 
be weakened or dissolved* 

The greatest improvement in the system of the 
Game Laws, and which would have an extensive 
influence upon the moral feelings and sentiments 
of the people^ would be, upon all occasions, to 
impress upon the mind of every one, particu- 
larly upon the minds of young persons, a just 
regard for every species of property, of which 
Game, or wild animds, constitute a considerable 
portion. 

I believe 
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I believe there are few who have a garden or 
an orchard^ in which^ at any time, they could take 
a hare or a pheasant, but would feel the same just 
indignation if a stranger entered and took it away^ 
as if he had taken a turkey or a fowl, or any other 
article of the same value. 

Every ma^strate knows, that it is the common 
defence of a poacher, that it is very hard that he 
should be punished for taking what he had as good 
a right to as any other man. Religion, morality, 
and law, all equally deny it : and the teachers of 
these ought carefully to instruct the world of the 
falsehood and the mischievous consequences of the 
doctrine. 

Hie following horrible paper was lately sent to 
all the gentlemen in the neighbourhood of Bath. 
The language and style are superior tb that of the 
general class of poachers and incendiaries. But 
the morality shews the intimate connection of the 
characters, and' how the disregard and \iolation of 
property, unrepressed in one instance, would soon 
lead to die destruction and demolition of it upon 
every occasion. 

'^ Take Notice, We have lately heard and seea 

that 



\ 
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that there is an Act passed, that whatever poacher 
is caught destroying the Game, is to be transported 
for seven years. 

'* This is English liberty. 
. ^' Now do we swear to each other, that the first 
of our company that this law is inflicted on/ that 
there shall not one gentleman's seat in our country 
escape the rage of fire. We are nine in number ; 
and we will burn every gentleman*s house of note. 
The first that impeaches shall be shot. We have 
sworn not to impeach. You may think it a threat, 
but they will find it reality. The Game Laws 
were too severe before. The Lord of all men 
sent these animals for the peasant as well as the 
prince." — From the Bath Newspaper ^ Oct. 2 1 si, 
]8l6. 

The first improvement I should suggest, would be 
this'; viz. that every one, who pursued Game mth- 
out leave upon another's ground, should be liable 
to pay full costs in an action of trespass in the first 
instance, though the damages were under 40s. ; just 
as he is now subject to costs in a free-warren, or as 
if he had shot at or pursued any tame animal. 

This would immediately be one mode of making 
Game respected as property. 

lie 



I. 
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The next alteration I should surest, is this^ viz. 
that instead of giving one half of the penalty to the 
poor, by which neither they nor the parish are ever 
sensibly benefitted, one moiety, in every instance, 
should be given to the occupier of the land upon 
which the off(?nce Was committed, if he can be 
ascertained; and when he cannot be ascertained, 
that the informer should have the whole. 

Tliis would give the unqualified occupier and his 
fitmily an interest in the preservation of the Game, 
who has now an interest in its immediate destruc- 
tion and extermination. 

The next alteration I should propose would be, 
that the penalty in all cases should be 1 0/. instead 
of 5/. Ten pounds now are probably not more 
than 5/. in the time of Queen Anne* 

That sum is certainly of trifling value now, com- 
pared with what it was in the year 14Q4, when 
the Parliament enacted, that every one should be 
subject to a penalty of 10/. who took a pheasant or 
a partridge upon another's land without his leave* 
One-half of the penalty wrfs then given to the 
informer, and the other half to the possessioner, 
that is, the occupier. See that statute, p. 52. 
That statute is still in force. 

If 
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If hares and grouse were included^ and the 
penalty could be levied before a nuigistrate^ or the 
plaintiff the occupier was sure of his costs^ much^ 
by that simple alteration alone^ would be effected 
for the preservation of Game^ against poachers^ or 
those who had no property in Game or lands. 

Another alteration in the GameLaws^which I should 
recommend^ would be^ to take away the qualiiicalion 
of a game-keeper to lull Game^ except in dominicis 
terris, or in the demesnes of the lord of the manor^ 
that is^ upon the lord's lands and the wastes. 

Tlie first game-keeper was a constable; and 
afterwards the lord of the manor was permitted to 
appoint the present game-keeper^ in the year 1670, 
probably because the constable was chosen at the 
lord's courts; and in the year 1707^ the game- 
keeper was authorized to kill Game within the 
manor^ but that was a power intended to be exer- 
cised only where the lord himself had a right to 
kill^ viz. upon his own estate. 

This unnecessary and unjustifiable power in a 
game-keeper to kill Game out of his master's 
grounds, without being subject to the penalty of 
unqualified men, ought certainly to be removed. 
When he is out of his master's estate, he is a tres- 
passer^ 
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passefr^ and he carries away valuable property, which 
neither is his nor his master's. 



■» 



The game-keeper is more destructive than a 
^ wolf amongst lambs, a fox amongst geese, or an 
otter in a trout-stream. He is more voracious 
than any of these animals, in every field within 
the manor which does not belong to his mas- 
ter. He there creates a perfect desolation ; and 
he never touches a feather of his master's pro- 
perty, whilst he can supply his table by depredations 
upon the property of others. 

Every lord of a manor, who encourages his 
servant in such rapacious and lawless acts, and who 
treats his guests luxuriously with the spoils from 
the fields of his poorer neighbours, seems to re- 
semble " The rich mariy tvho had exceeding many 
Jlochs and herds; but the poor mem had nothing y save 
one little ewe lamby which he had bought and now- 
rished up : and there came a traveller unto the rich 
man^ and he spared to take of his own Jhck and of 
his oum herd, to dress for the wayfaring man that 
was come unto him, but took the poor mans lamb, 
and dressed it for the man that was come to him, 
— 2 Sam. 3di. 2. 

Ignorance falsely imputes this flagrant violation 

of 
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of private rights to the Feudal System ; but thtt 
noble system, from which originated Magna 
Charta and the tvKO houses of Puriiament, stands 
honourably acquitted of all participation in this 
modern usurjjation. 

I come now to the last-proposed alteration^ vix. 
that the sale of Game be legalized. Till it can be 
bought and sold by legal authority, nocturnal 
depredations will be perpetually committed, not 
only with respect to Game, but with respect to 
every other kind of property; many lives will be 
lost; many limbs nmtilated; the value of land 
diminished ; the breed of Game destroyed ; and the 
minds of the lower orders, and of many of the 
higher orders also, greatly demoralized: for 
Game must and will be sold ; and they who are 
guilty of a violation of law in buying and selling 
Game> have a less respect for the observance of 
the laws in every oUier instance. A qualified buyer 
of Game is at present subject to no legal penalty ; 
but he is guilty of all the moral tuqiitude of being 
an accomplice in the violation of the laws of his 
country, and bis children and doinestics all are 
conscious that the table of the master of the house 
is furnished with the spoils of iniquity. Thus a 
spirit of dishonesty, Or disregard of property and 
the bws by which it is protected^ is far diffused. 

It 
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It is said^ that many noblemen and gentlemen send 
their Game to poulterers and fishmongers in Lon- 
don, for which their tables are supplied, in return^ 
with fish and fowl. 

This, in fact, is selling Crame, and is a direct 
violation of the statute 28 Geo. II. c. 12.; and for 
which they are subject to a penalty of 5/. for each 
head of Game so sent to be bartered, just as if they 
had received so much money for it. 

If any noblemen or gentlemen so dispose of their 
Game (arid this is frequently asserted), a legalized 
^ale would produce to each individual all the advan- 
tage of such a contraband practice, would discharge 
their consciences of a heavy incumbrance, and 
would render the public an essential service. If no 
such practice exists, a legalized sale would remove an 
imputation or suspicion, which unjustly degrades men 
of rank and fortune in the minds of their inferiors. ^ 

If the sale of Game should be made legal, it might 
be done in the following manner: every nobleman 
or gentleman, who intended to sell his Game upon 
a particular manor or an estate, within a certain 
parish, should take out a certificate or licence, 
which should be published like liie present Game- 
certificate ; and every shopkeeper, who intended to 

sell 
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fell Game in a public shop, ibould ako take oat a 
•imilar certificate or licence : the shopkeeper ibould 
buy only of the licensed land-owner, and be should 
sell only in his public shop. 

And if any Game was bought or soU by any 
other person, and in any other manner, both the 
seller and the buyer should be subject to a penalty 
of 10/. for each head of Game ; and rither of them 
should be permitted to give bformation against 
the other* 

The benefit of a discovery, by an accomplice, 
against a particeps criminis, or a partner in this 
spedes of criminality, is allowed by the law at 
present. See p. 1 77^ cm^^* 

It may be observed upon this, that poaching would 
still be continued, by the temptation to purchase, 
at a lower rate, of the unlicensed destroyer of 
Game. 

The licensed shopkeeper would scarce venture to 
purchase 100 head of Game, by which he was to 
gain 5L or 10/., and at the same time be subject 
to the payment of 1000/. ; for which large sum 
the poacher might consider the shopkeeper as 
his banker, might draw upon him for it, and 

compel 
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compel him to pay it^ whenever it suited his con- 
venience. 

The fair trade would allow sufficient profit ; and 
place the dealer above the temptation of thus put- 
ting himself in the power of others^ to bring him at 
any time to disgraceful ruin. 

A private individual^ to save a few shillings in the 
purchase of three or four head of Game^ would 
hardly subject himself to the penalty of 30/. or 40/.^ 
besides the public shame which would 'tesult from 
the conviction of such a petty fraud. 

A plan like this^ under proper regulations and 
restrictions^ in all probability^ would entirely^ or in a 
great degree^ put an end to the occupation of a 
pdacher^ and to the clandestine sale of Game. 

How many would be happy to have an oppor- 
tunity of purchasing Game, whatever was the 
price^ if they could do it honestly ! 

I have spoken to many respectable poulterers, who 
are mo^t an»ous to have the power of selling Game 
legally. They declare the profit is no object; they 
admit they do and must procure Crame for their 
customers in London ; but they are subject to w 

« 

much 
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much aiudety, and to so many artifices^ by in-' 
formers^ to obtain evidence against them^ whidi 
they must counteract by artifices and contrivances 
on their part^ that they declare their business is 
most deplorable, and that they would do all in their 
power to promote an honest legal sale of the 
article. 

If any gentleman will converse with them upon 
the subject, he will be convinced of the sincerity 
of their intentions. When I mentioned to one 10/. 
as the penalty for an illegal sale, he said, ^^ Make 
it ] 00/., make it death, or any thing rather than 
leave us to be harassed as we are/' 

This would also permit foreign hares, pheasants, 
partridges, and grouse, to be sold,^ which are now 
prohibited to be sold, just in the same manner as 
English Game. The permission of the importation 
of them would contribute greatly to the preservation 
of English Game. 

Nothing of this kind can be suggested, but 
many objections are immediately raised, against it. 
Game-keepers will cheat their masters, so probably 
they do very greatly at present ; but it is not neces- 
sary that he who kills should be the person who is 
to send the Game to the licensed shopkeeper ; the 

game-keeper 
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game-keeper might give the Game to any other 
servant to send to the j>oulterer ; the game-keeper 
might be subject not only to the penalty of clan- 
destinely selling, but also to the punbhment for 
embezzling, just as any other servant who has sold 
property of which he does not render a just ac- 
count. 

Another objection is, that some fevourftble spot 
might attract aU^ the Game of the neighbourhood : 
the occupier of that favoured field or ground, if he 
is himself qualified^ may at present take mth a net, 
every day, all the Game that come to feed or bask 
upon it : if he is not qualified, he may make what 
agreement he pleases with any qualified man, who 
shall have that important privilege. 

Game, like their owners, will always seek theit 
living where they can obtain it with the least 
labour and molestation; and lands which thus 
attract the resort of those animals in the day-time, 
will always bear a greater proportionate value. 
But it does not appear to me, that the sale of Game 
will affect the present relative value of land. Many 
such frivolous objections are raised by those who 
are influenced by partial prejudices or interested 
motives; but they all vanish before the eyes of 

those 
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those who look steadfastly only at one object^ vi:l^4 
the general good of their country* 

Game is a very valuable species of food^ from its 
delicacy and wholesomeness ; and it would soon 
become a serious and most important problem for 
agriculturists to solve, viz. What quantity of Game 
should be supported and sold upon a given farm, 
or what proportion it should bear to the vegetable 
production, that the sum of both should be the 
gr^test, or would best enable the occupier to pay 
his rent and maintain his £a,mily. 

If a nobleman or a gentleman, who had two 
manors or two estates^ were to sell the Game upon 
one, the Game upon the other would probably be 
greatly augmented ; or in every case, if a qualified 
man thus publickly sold one-half of his Game, he 
would probably find, by experience, that this is one 
of the instances in which the Greek proverb * would 
be found to be true, that ' One-half is greater than 
the whole.* 



* To rifuvv nXioy rov Travrd^, 



/ 

m I 



APPENDIX. 



The following statute, the 57 Geo. III. c. 9. was 
passed so late in the last Sessions^ that I could 
not introduce it into that Chapter with which it 
Was naore . peculiarly connected. It repeals the 
56 Geo. III. c. I30i which I have ventured tb 
declare was an excellent statute. (See p. 19, ante.) 
I was induced to do this^ because it inflicted the 
pumshm^nt of transportation^ where the Court 
might think it necessary, upon those who go in the 
m^t to deprive the owners of a very valuable 
species of property^ and to any extent. The ex- 
trenae punishment was not likely to be adopted^ 
but in extreme cases. The punishment was ex- 
actly the same as may be adjudged for petty 
larceny^ except that for petty larceny no fine eaii 
be imposed; 

^f a man steal an article df personal property^ 
Worth a single fiEtrthing, he is liable to be transported 
for seven years ; but that punishment is not likely 
to be resorted to for a triflipg theft^ unlesis it has 

X been 
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been accompanied by .terror^ crueky^ or soiM 
circumstance of great aggravation. 

Transportation is a punishment the best suited 
of any other to the crime of stealing Game in the 
night. The offender who commits lus depreda- 
tions by night; must sleep by day; so that he becomes 
.much worse than an unprofitable subject to his 
^untry at home ; and he can only be made useful to 
the worlds by a removal to such distant parts^ where 
there is. not a temptation or opportunity to commit 
a similar crime. 
» • " • .• • 

The only difference in j3ie foUoWix^ sta^tute is, 

^ ihatno one shall be subject to the punishment for 

jbiving entered any ground in the night, with 

intent to kUl Game or rabbits, who is not found 

armed with an offen^ve wj^iqpion. . 

1, 

Some trifling alteration b made in the descripr 
tion of th^ n^ht. In burglary, by the common 
law, the ni^t is defined to be that^time wl^n 
there is ^ot sufficient light from the sun to dis- 
tinguish a man's face ; and juries are always told, 
there may be such a light for, one hour after the 
sun sets, and one hour before it rises. 

But the Legislature,^ in various s^cts of Pariiament, 

have 



'kftVfe d<!8cribed the night jtfst iis thef have tfiongfat 
best to produce the effect intended. And in this 
teiy statute it is to be iiight till four o'clock in the 
nddnfiii^, though for nearly two months the sun is 
actually above the horizon some minutes before 
that hour^ 



57 Geo. III. Ci QOi 

*^ Ah Act for the prevention of pei*sotis gloing 
armed by night for the destruction of Game ; and 
for repeating an Act^ made in the last Session of 
Parliament^ relating to rogues and vagabonds^ 
lOth Juh/ I617 ^ 

** Whereas idle and disoirderly persons frequently 
go armed m the night-time, for the purpose o( 
protecting themselves^ and aiding and abetting and 
assisting each other in the illegal destruction <if 
Game or rabbits : And whereas such practiced are 
found, by experience^ to lead to the commission of 
felonies and murders. For the more effectual sup- 
pression thereof, be it enacted by the King's most 
excellent Majesty, by and with the advice and con- 
sent of Lords spiritual and temporal, and Commons^ 
in this present Parliament assembled, and by the 
authority of the same^ That if any person or 

persons. 



noiur. 
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I 

Ferson> {MersoHs^ having entered into any forest/ chase, park, 
teringanx -^P^^l; plantation'^ close^ or any other open or 
the night" iitclosed ground, with the intent illegally to destroy^ 
to kill ^"' take, or (cill^ game or rabbits, or with the intent to 
^Sit^'irf * aid, abet, and assist any person or persons illegally 
nii«iome»- to destroy, take, or kill game or rabbits, shaU be 
found at night, that, is to say, between the hours of 
six in the evening and seven in the morning from 
the first day of October to the first day of February, 
between seven ill the evening ai>d five in the m0rn* 
ing from the first day of February to the first day of 
April, and between nine in the evenii^ and fouir in 
the morning for the remainder of the year, armed 
with any gun, cross-bow, fire-arms, bludgeon, or 
any other offensive weapon, every such person so 
offending, being tliereof lawfully convicted, shall 
he adjudged guilty of a misdemeanour, and shall be 
sentenced to transportation for seven years, or shall 
receive such other punishment as niay by law be 
inflicted on persons guilty of misdemeanour, and 
as the Court before which such offenders may be 
tried and conncted shall adjudge : and if any such 
offender or offenders shall return into Great Britain 
before the expiration of the term for which he or 
tliey shall be so transported, contrary to the intent 
and meaning hereof, he or they so returning, and 
being thereof duly convicted, shall be adjudged 

guilty 



APPENDIX, 309. 

guilty of felony^ and shall be sentenced to itcaiiS':) 
portation for the tenn or ternis of his .or their hatui:al 

Bfe or lives,' ... , ; 

•* I . ■ ■ 

•- - - . • . < 

" IL And for the more easy iaud speedy bringing Any per- 

^ . , "^ ^ son may 

the offenders against this act tQ|astitje, be it furthci; apprehend 
enacted^ That it shall and may he lawful .to and for ofiendcrs. 
the ranger and rangers, and to and for the ownej^ 
and owners, occupier and occupiers, of any suqh 
forest^ chase, park, wDod> plantation, close, or other 
open or indosed ground^ and also for his, her,\P^ 
their keeper and keepers, servant and servants, and 
also for any other person or persons, to seize an4 
apprehend, or to. assist in seizing and apprehending^ 
such o£fend^ or offenders, by virtue of this act, aud 
by the authority of .(he sam.e to ^convey and deltye? 
such offender or offenders into the custody of a 
peacerofficer, who is hereby authoci^^ and directed 
to convey sueh offendier or offenders before some , _ 
pn^of his Majesty's Justices of the peace for the 
jgQUBty or place where such offence shall be alleged * 
to have been committed ; or in ease such offender 
or offenders shall not be so apprehended, then it ^ 
shall and may be lawful for any such justice; on 
information before him, on the oath of aay credible 
mthess or witnesses, to i^sue his warrant for tlie 
apprehension of such offender or offenders: and ifi, 

upoa the apprehensioa of any supK offender or 

; : offenders, 
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otkndettf it shall 9^fpe$i to fucb jwtiee^ on ihe 
oftth of any credible witqeii or witneaieat that the 
person or persons so charged bath or have been 
guilty of the crime of being found armed at night 
as aforesaid^ it shall and may be kiwful for such 
justice to admit such person or persons so charged 
to baii^ and in default of bail to commit sudi 
person or persons to the county gaol until the next 
general quarter sessions of the peace^ or ihe next 
general conimission of gaol ddiveryf to be holden 
for the same county or place^ there to foe tried and 
dealt with as by this Act is directed; and if in 
Scodand, until such person or persons so iAiAtged 
shall be dealt with as any person or persons charged 
with a transportable oflence may be dealt with 
according to the law and practice of Scotland. 



Anr '' IlL And be it further enacted, That if any 

il^fuiix person or persons shall, after the passing Qf this 
M/grl^fid Act, unlawfully enter into or be found in any forest, 
m^bi^^ dMse, park, wood, plantation, close, or otiier open 
^^^ or inclosed ground, at night, according to the 
jiM(ic«tou provisions of this Act, with respect to what shall 
•ctording be deemed night for the purposes hereof, having 
any net, engine, or other instrument, for the pur- 
pose and with the intent to destroy, take, or kill, 
or shall wilfully destroy, take, or kill Game, it shall 
and may be lawful to and hi the ranger and rangers, 

and 
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«nd tD tnd fqr the owner and owners, occbpier 
and oceupiers, of any. such forest, chasieypark, wood,, 
plantation, close, or dtfaer open or iiidosed ground, 
and also for hk, her, or their keeper and keepers, 
servant and iBerFants^^and also for axiy other person 
or p»^ns^\ to si^ze and apprehend^ or to' assist in 
seizingland apprehendk)g,siiefaofifen!^t€ir offenders,, 
by virtueof dns^ct^^lt^d^by^Mthe e^^ tW 

same to cohvey^ ^&d":ddiver such i ofikiider or 
offenders into the custody of a peace officer, who 
is hereby authorized and directed to convey such 
offender or offenders before some one of his Ma* 
jesty*8 justices of the peace for the county or place 
where such offence shall be alleged to have been 
committed, to be dealt with according to law. 

" IV, And be it further enacted. That an Act 
made in the last Session of Parliament, intituled, 
j4n jict to repeal an Act made in the thirty-ninth 
and fortieth years of his present Majesty s reign^ 
intituled, * jinAct to extend the provisions of an 
Act made in the seventeenth year of the reign of 
King Georg^ the Second, intituled. An Act to 
amend and make more ^ectual the laws relating to 
rogues, vagabonds, and other idle and disorderly 
persons, and to houses of correction^ and to make 
other provisions in lieu thereof; shall be, and the 
same is, hereby repealed, 

"V. And 



I 



312 AFPBNmX.* 

*^ V. And be it further enacted^ That the* 6&id: 
Act made^in the thirty-ninth and fortieth years of 
bis present Majesty, intituled^ An Act to '^xtensd 
the provisions of an Act made in the seventeenth 
year of the reign of King George the Second, 
intituled, * An Act to amend and make more effectval 
the laws relating to rogues, vagabonds, and other 
idle and disorderly persons, and to houses of cor-^, 
mrftm/ shall be, wd the same is> hereby repealed/^ 



« » 
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[ 58 Geo. III. c. 75. 

^ An Act for the more effectual prevention of 
offences connected with the unlawful destruction 
and sale of Game. — 5th June, 1818. 

^^ Whereas the selling, exposing, or offering to 
jsale, any hare, pheasant, partridge, moor heath 
game, or grouse, is by law prohibited : And whereas 
it is expedient, for the more effectual prevention of 
offences connected with the unlawful destruction 
and sale of game, to provide by law as hereinafter 
is enacted : Be it therefore enacted by the King's 
most excellent Majesty, by and with the advice and 
"consent of the Lords spiritual and temporal, and 
Commons in this present Parliament assembled, 
and by the authority of the same. Thai if any person Penidty oi 

, any person 

or persons whatsoever, whether qualified or not buying 
qualified to kill game, shall buy any hare, pheasant, 
partridge, moor heath game, or grouse, every such 
person or persons who shall so offend, and thereof 
shall be convicted before any one or more justice 
or justices of tl^e peace; magistrate or magistrates, 
acting for the county, riding, city, town, borough,^ 
division, or place where such offence shaU be com- 
mitted, by the oath of one or more crediWe- 

witness 
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.J 

witness or witnesses, shall^ for every hare^ pheasant^ 
partridge^ moot heath game^ or grouse^ so bought 
as aforesaid, forfeit and pay the sum of five pounds, 
one half to be paid to the informer, and the other 
to tlie poor of the parish where such offence 
slmll be committed ; the same to be levied by dis- 
tress and sale of the offender's goods, by warrant 
under the hand and seal of the justice or justices, 
magistrate or magistrates, before whom tjbe of- 
fender shall be convicted, rendering the overplus of 
, such distress and i^ale (if any) to the party or parties, 
after deducting the charges of making the same ; 
provided that such conviction be made within six 
calendar months after such offence committed. 

For the ^^11. And for the better discovery of such 

better dit- ^ 

corery of pcrsou or pcrsous as shall buy or sell any hare, 

person* * *- \ 

buying or pheasaut, partridge, moor heath game, or grouse, 
0«^! ^ be it further enacted by the authority aforesaid, 
That from and after the time of the passing of this 
Act, any person that shall buy, sell, or ofier to 
sell^ or have unlawfully in his possession, any hare, 
^ pheasant, partridge, moor heath game, or grouse, 
and shall nuike discovery of any person that hath^ 
within ^ix calendar months, bought or sold, any 
such Game as aforesaidi so as any one ^all be 
convicted o£ any such offence by virtue of this or 
any other statute laow in foccci su^h #scovf rer shaU 

be 



be <fisoharged- of and fix>m all pains^ forfeittiresy 
alid penalties to which he may be and shall havef 
become Kable, before and at' the time of the 
making such discovery, by reason of the buying 
6f selling, or offering to sell, or having unlaw- 
fciMy in his possession, any such Game as afore- 
i^id, any thing in any former statute contained 
to the contrary notwithstanding ; and shall receive 
the same benefit and advantage as any other 
ittf&rmer shall be entitled to, by virtue of this 
Act, for such discovery and information r Pro- 
vided alwa}rs, that notiiing in this Act contained 
shaK' be held or construed to dischai^ such dis^ 
cov^rer of or from any pains, forfeitures, or 
penalties, in respect whereof a prosecution shall be 
actually pending, or a con\4ction or judgment shall 
have been bad against him, at the time of the 
making such discovery as aforesaid. 

f 
^^ III. And be it further enacted. That whereso- Penaiiies 
ever any person shall, for any offence to be com- la may be 
mitted' against die provisions of this Act, be liable l^fJi^use 
or subject to any forfeiture or penalty upon convie- ^'^ pro^ecu- 
tvm before any justice or justices, magistrate or 
magistrates as aforesaid, it shall and may^ be lawfol 
for any other person whatsoever, either ta proceed to 
recover the said forfeiture or penalty by information 
and oowktion as aforesaid,, or to sue for and recover 

the 
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the whole of such penalty for hU own use by actioir 
of debt or on the case, bill^ plaint^ or information^ 
in any of his Majesty's Courts of Record^ wherein no 
essoign^ wager of law, or more than one imparlance 
shall be allowed^ and wherein the plaintiff, if he 
recovers, shall have his double costs ; and that no 
part of the said penalty recovered in any such suit 
or action shall be paid or applied to or for the use 
of the poor of the parish wherein such offence shall 
be committed : Provided always, that no such 
action, suit^ bill, plaint, or information shall be 
brought or exhibited, but uithin the space of six 
calendar months next after the offence committed ; 
and that in case of any second prosecution for one 
offence, the person doubly prosecuted may plead in 
his defence the former prosecution pending, or the 
conviction or judgment thereupon had."* 



Observations upon the above Act. 

This statute has removed one inconsistency in the. 
Game Laws, viz. that a qualified man was subject 
to a penalty of 5/. for every head of Game he sold ; 
but he was subject to no penalty or punishment . 
for buying Game. See p. 179- 

An unqualified man is subject>to a penalty of. 

5/. 



5/. for Qvery head of Game which he has in his 
possession^ unless legally entitled by % qualified, 
man. Ibid. 

It is a common saying, that ^^the receiver is as 
bad as the thief ;' and the law in some cases con^ 
siders him worse^ and treats him with greater 
severity: for when the principal is. convicted of 
grand larceny, that is^ stealing ap article of greater 
value than one shilling, he is subject only to 
transportation for seven years ; but he who receives 
it, knowihg that it has been stolen^ i$ subject to* 
transportation for fourteen years. 

He who advises a felony to be committed^ if 
the felony is committed^ is an accessary before the 
fact, and, in all cases, is guilty of felony. If the 
felony is not committed^ the adviser is guilty of a 
misdemeanour, and may be punished by fine and 
imprisonment (lately by the pillory), at the dis- 
cretion of the Court. Though this is a crime by 
the conimon law^ that is^ by a law more antient 
than any statute in existence, yet I was the first 
person that ever preferred an indictment for it: 
and it was fully established to be an indictable 
crime, after two arguments before Lord Kenyon 
and the Court of King's Bench. — See the King v- 
Higgins, 2 Easty 5. .^ 

So, 



t 
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So, to advise a misdemeanour will be a misde« 
meanour, whether the advice be followed or not; ■'] 

But to advise or to instigate an act, which sub-> 
jtcts the offiender only to a penalty, to be recovered 
in an aetion, is no kgal ofFence whatever ; for* the' 
paenalty is considered a debt doe to the prosecutor ;- 
and it b UiQ^ legal offibnce to advise or encourage 
another to. contract a deU. 
■» ... ■ t 

. But he who violate?^ a positive law, or encourages 
another to (^end against the laws of 14s country, 
must, in my opinion, be guilty oi ai> aet of gr^at; 
immorality. See my discussion upon^the subject. 
\ B^lu Cba». 5&; though SirWiffiamBlaekstone 
has held a different opinion. 

Though no one can dkafprove of this new Aet 
of Parliament, as long a^ it is thought right thai 
C^^e sbaU not be legally sold; y^t it vfHk pro*- 
duce no sensible effect whatever^ d/ther ia the ]»re*- 
^^n^tion of Game, or the preservation of the liv«6 
of his Majesty s subjects; or ia the diminutioii of 
the crimes^ whkh will inevitably fill our gaols ; till 
the. time shall arrive when Game, like other pro- 
pecly^ shall be: legally sc^ 

The purchasers of Game, who were quaUfie^ to 

kill 



kill it upon their own estates^ were comparatively 
few ; and very few of those who were not deterred 
by their consciences from purchasing Game before 
this statute, will be intimidated by the pensdties 
from purchasing it at present. The law^ in f espeot 
to all others^ is just the same as it was. 

: The poulter^r^ end fishmongers will sell the 
Game, just as diey did before, by adding to the 
price of their ducks and geese, or fish ; or by 
d^rging for it under an &g. a cipher^ or an uiiin^ 
telligible name s and the poachers in the country' 
will have the same demand from their customers 
in • London and the great towAS : so that we may 
confidently predict^ that diere will be just as many 
gamekeepers murdered, and as many poachers 
shot, executed, and transported, as ever ; — and till 
Game is legally sold, in the manner I have suggested, 
or in some other general manner to be adopted by 
the Legislature, every winter will exhibit a more 
melancholy catalogue than the preceding, of the 
loss of human lives, in consequence of depredations 
upon this species of . valual}le and high-priced pro- 
perty. 

Crimes, if not effectually suppressed, increase by 
a rapid accumulation. 

LATB 
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LATE DECISIONS. 

A gamekeeper cannot seize a hound belonging 
to an unqualified pefrson. -— Grant v. Hulton, 
1 Selw. & Bam. 134. 1817- 

So^ by the modern statutes^ there is no restriction 
upon^ or punishment for^ the keeping or using 
hounds for the destruction of Game. The same 
wil\ now be true of every dog, which is not a grey- 
hound^ a setting dog^ a cony dog^ or lurcher. 

A gamekeeper^ by his deputation^ has no autho- 
rity to seize Game or take it from an unqualified 
person. — Birdv.Dael, 1 Moorey2QO. 18 17. 
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ACCOMPLICE 

Is protected, if he becomes ^n informer, against those who 
sell or buy Grame. 1 754«30] . . 

ACTION. — See Tre^pats^^.LimitcUion, 

The plaintiffmajrrecover fewer penalties than stated in the 
declaration. 180. 

He may recover several penalties for using a gun on dif- 
ferent days. 180. 

In an action, it is not necessary to negative all the qviaVfi* 
cations, as in a convictidn. 180. 

Action or conviction may either state that the defendant 
exposed a hare or the Game to sale, or had it in his possesskuL 
180. : 

Ambiguity is cured by a verdict 200* 

Action for penalties, when introduced. 214. 

Plaintiff at first recovered a moiety with double costs. 21S^ 

Afterwards recovered the whole. 21 6. 

In an action, the defendant must prove his (qualification. 
217. 

If he has. a verdict, he has his costs. 217* 

Severe punishment for compounding the actiofi without 
leave of the Court. 218. 

If an action be brought against several for the same penalty, 
some may be found not guilty, the others guilty. 218. 

Whether an action could be maintained for killing Game 
with a stick. 218. 

AL£HOUS£-K££P£BS.<i-See JBi^ng and SelHng. 

ATIMAL. 



INDEX. 

APPEAL. 

No appeal to the Sessions ag^n^t a conviction uoder the 
Crime Laws in general. 200. 
When an appeal lies. 224. 

APPRENTICES (Sec TretpatsJ 
Liable to full costs. 97* 

-^ BANKEBS' NOTES. 

Not felony to steal from the banker. 256. 
Nor fiom the bank^ except by a clerk. 256. 

BONA VACANTIA (See King) 
Do not belong to the Ring. 25. 

BONDS 

May be given not to kill Game. 1 1 1. "^ 
Why not used. 111. 

BUBNING LING, OB FURZE, 
Prdiibited. 222. 

BUYING AND SELLIV/G GAME.— t9ee Z^pfoc^ma 

Buying and selling pheasants and partridges^ when first 
prohibited. 1^2. 

Still further prohibited. 173. 

How prohibited at present. 173. 

Game-keeper selling, 1 76. 

If any unqualij^ed man has Game in his possession, not 
entitled by a qualified man^ it shall be adjudged to be an 
exposing to sale. 177- 

Every qualified man^ who sells, is subject to a penalty of 5/. 
for each head of Game. 178. 

Every higgler, chapman, carrier, inn- keeper, victualler, or 
alehouse-keeper, who shall buy or sell^ or have in his custody, 
shall forfeit 5/. for each head. 173. 

Unless 



index: 

Unless Game^ in tbe custody of a carder^ b^ sent bj a qiia<* 
]ified person. 173. 

No penalty upon a qualified man for buying. 179* 

CARRIER.— See Buying and SelUfig. 
CERTIFICATE' 

To kill Game. 235. 

The Certificate Acts do not alter the Gacne Laws. 235. 

Certificate for taking Game, woodcock, snipe, quail^ laiid- 
rail, or rabbits. 236. ^ • 

Duties to be paid. 237* 

Woodcocks and snipes may be taken by nets and springes, 
without a certificate. 239. 

Rabbits, how taken without a certificate. 239. 

Expires every 5th of April. 24a' ; 

How to be obtained. 240. 

The certificate does - xioi indemnify against any other 
penalty. 243. 

Penalty of 20Z. for not producing certificate, or for giving a 
false name or residence. 245. 

Penalty for taking Game, woodcocks, &c. without a cer* 
tificate. 246. 

Penalty, how to be recovered. 24?. 

Witnesses who refuse to attend, subject to the penal^ of 
10/. 250. 

Form of conviction. 25 h 

Royal Family excepted. 253. 

Those wh(4lasskst a person who has taken out his certificate 
not as a game-*keeper^ not subject to the penalty. 253. 

CERTIORARI. 
How it is granted. 200. 
The effect of it. 200. 

No certiorari lies for killing grouse out of season, or killing 
Game in the night. 224, 225. 

' ClIARTA. 
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CHARTA DB FOKEdl'A. ' 

DiiafloreBted new-made forests. 31. 

, I # *■ * . . • m 

CHRISTMAS DAY^See Times of Taking. 

- 1 

CLERGYMAN 
Must have 150/. a year, in a living, to kill Game. 122. 
The eldest son of a Clergyman in the ; commission pf the 
peace^ not qualified, except ia the Ide of Ely. .134. 

COLLEGE. 
Fellow of a College, qualified as such. 119", 
May appoint a game-keeper. 147* 

COMMONER 
Has no right to kill Game upon a waste or common. 3^* 

COMPOUNDING PENAL ACTION. 
Subject to heavy penalties, without leave of the Court. 128; 

CONSPIRACY. 
If two, or more,7go together to kill Game, they cannot be 
indicted for a conspiracy. 234. 

CONSTRUCTION OF STATUTES AND LAWS.— See LUtmty. 

Penal statutes must be construed strictly in favour of the de- 
fendant. 200. 

Statutes in pari materid must be construed with a reference to 
each other. 121. ^ >,;. # 

CoTiflictus legum. 121. 

Where the prosecution must be in doubtful cases. 210. 

Apices juris, how considered by the Law of England. 21 J . 

CONVICTION. 
Good, though the witness swears the defendant used a gun to 
destroy the Game, without specifying it. 169-. 

But 



But the justice ought particularly to inquikie whether he iiras 
in pursuit of hares, pheasants, partridges, or grouse. 170, 

There ought to be aa information before a conyiction. I'd4« 

It is not bad, if the information is taken upon oath, though 
that is not required by any statute* 184. 

The information better in the time past. 185. 

The information must negative every one of the qualificationi 
in the^ Qualification Act. 185. 

The evidence need not negative all the qualifications. 1 85. 194. 

The exemptions subsequent to the existing clause of the Qua* 
iification Act need not be negatived. 185. 

The party should be summoned before he is convicted. 186. 

The omission is cured by the defendaat*s appearance. 186. 
, If the conviction may -be made upon the oath of one or two 
^Ttoesses, it n^ay be made upon his confession. 186. 

A confession extends ^ly to the facts charged in the iiifor- 
tnation. 187. 

Informer cannot be a witness^ if he has aay share of ithe 
penahy. 187. 

The witnesses must be named. 187. 

It must be stated, that the witnesses were examined in the 
{)resence of the defendant. 188. 

That will be presumed, if they were examined oa the same 
day the defendant appeared. 188. 

How the evidence shall be set forth. 189* 

There must be a judgment of forfeiture. I89. 

How the penalty is to be distributed. -189. 

Copviction of a game-keeper/ or for using greyhouhds/£rc. 
roust be made within three lunar months. 19O. 

The information need not be Qui tarn. \Ql. 

The meaning of Qui tarn, 192. 

The parish must be set out. 192. 

If the place is extra-parochial, the informer is entitled to the 
whole. 192. 

If 



I/ilie d^imdflBi Iw bad notice^ be toxf be ooaficted ia bis 
abieoge. I0a« 

.1 Wbedber tbe ootioe ibocild be lerved penooalif. igs/ 
i Iftbe pnt/ ooBvicted casoot pojr die 'penalQr^ bemtutbe 
committed for tbree montbi certain. 194. 

Tbe qoalificaCionf need not be negatifed in tbe ei^dence^ or 
in tbe adjudication, 105. 

Tbe defendant matt prove bis qoalificaition. 195. 
. Tbe Justice is not. bound to proceed, ankss tbe informer 
^gi9H some evidence to indnce a belief tbat tbe defendant is not 
qualified. 196. ' 

Ax is proper to state all the evidence, ipjr. 
' Tbe.defendant cannot be detained after conviction. 108. 

.•iVmviction may be drawn np after the penalty is levied, igp. 

No appeal to the^ Senions, unless given bjr act of Parfia- 
iMit 300. 

Ceriiorari, how granted. 200. ^ 

Food of conviction. 201. > 

Conviction must be construed in &vour of the defendant. 
205. 

COEPOEATION 

May appoint a game-keeper. 147. 

COSTS. 

Trespassers, when liable to pay all costs, gi, 92. 
Double costs in an action for tbe penalQr, if the pbintiff re- 
covers. 21^. 
The defendant has single costs, 217. 

DEC0Y,-i-fiM WUd Fowl. 

^ DEPUTATION.— 6ce Qane-Ueptr. 

DISSOLUTE 



XNIX MX. 

DISSOLUTE PERSON 

Liable to pay full costs without notice. 96. 
Huntsman not a dissolute person. 97. 
Who are dissolute persons. 98. 

DISTRESS. 

How the distress for tbev penalty may be made. igs. 
Distress may be made upon the offender's goods out of the 
jurisdiction of the convicting magistrate. 108. 

DOGS. 

9 

I 

It must be stated in th^ declaration the species of dog ^ich 
the defendant kept for destro3ring Game. I6O. 

It is no offence to keep a hound^ a spaniel, or terrier. lGt>. 

They may be seized by a game-keeper. 161. 

Laws respecting dogs. 255. 

Stealing dogs. 255. . 

Punishment for stealing. 257* 

Whether any punishment for stealing a bitch. 259. 

Action for stealing or injuring. 260^ 26 1. 

For shooting. 262. 

Dogs may be killed in a free- warren. 265. 

The owner not answerabje for the first mischief. 266. 

The reason of the law. 266. 

Knowledge of any mischief makes the owner liable for any 
other mischief. 267* 

Liable for the first mischief, if he himself is a trespasser. 
268. 

Savage dog, how to be kept. 268. 

The owner answerable for mischief by a mad dog. 270. ' 

The owner may recover a lost dog by an action of trover. 272. 

The finder cannot retain for its keep. 272. 

DOORS. 



INDBX. 

POOBS. 

Outer claors caonot be broken open to search for dog^ nets, 

.'. • .•.'•. ' * 

jor Game; 153. 

Periaity for destroying eggs of partridge, pheasant, or swan. 

231. ,.:■■■.. 

fitiHDHS ^ 

RespeetidjJ Oime. 83. 

That all Game belongs to the Eling. 63. 

The Civil Law upon the subject never was the Law of Eng- 
land. 84. • 
, Game {^aws erroneously imputed to the Feudal System. 85. 

Erroneous notions of moral justice applied to Game. 87* 
.' The Law o£ England upon, the subject consistent, and free 
from all the errors of other systems of l^w. 89. . 

ESaUIRE^ 

i 

Who is an esquire. 130. 

His eldest son and heir-^apparettt qualified. 130. 

Those who are styled so by the King> in some commissiod. 
132. 

Justices of the peace, sheriffs, and captains in the army and 
navy, are esquires. 132. 

Barristers are esquires. 132. 
. No personal property makes an esquire. 133. 

How the owner of real property becomes an esquire. 133. 

Son of a captain ofirolunteers not qualified. 133. 

EVIDENCE. 

Parishioners, when part of the penalty goes to the poor, may 
give evidence, if the penalty does not exceed 20 /. 1 88. 
Evidence, how set forth in a conviction. I89. 

Evidence 



Evidenq^ before a jury ^pd a jus^ipe of the peace ought to 
be the same. 157* 

In convictions, there ought to be such evidence^ as m an 
action ought to be left to a jury. 157. 

There must be evidence to prove the intent. 158. 

The witnesses belief immaterial. 158. 

PliriJER 
Of property lost, has a right agamst all the world, except the 
owner. 25. 

FEUDAL SYSTEM. 

Game Laws have no connection with the Feudal Sy^tefh* 
5. 85. 297. 

Action to recover a tame foiL. 261 > 

PREE-WAKREK* 
Judge Blackstono'S account of firee-warren, erroneous. 3f, 

The King could not grant to A. firee-warren over the land 
of B., but only over the land of A. 58. 

Manwood*s account of free-warren. SQ* ' 

The owner of the land, if the free*warren was separated, 
had no right to the Game. 60. 

Free- warren consistent with the right to property, 6I. 

Does not pass by the word appurtenance. 6l, 

The King could not grant free-warren to the prejudice of 
any subject. 61. 

The ELing had free- warren in lands escheated. 62. 

May be lost by non-user for twenty years. 63. 

The owner of a free-warren entitled to costs^ though th^ 
damages under 405. 65, 

Free- warren may be a freehold. 66, 

Game in a free- warren not personal property. 67, 

Y GAME. 



O A ME.— ^Sef Actions,. , . ConvietiontM . • Time$ of taking. 

What is Game. 1. 

Deer and rabbits formerly Game. 1. 

When the word Game was first used. 2. 

Game never belonged to the King. 5. 

Rabbits how far Game. 7' 

Hares^ pheasants^ partridges^ and moor game^ only Game. 
8. K), 11. 

Absurdities upon this subject. 8* 

Any other Game has no meaning. 13, et seq. 

Killing Game in the night, 15. 
. Game does not belong to the King. 22. 

Judge Blackstone's doctrine erroneous. 22. 

Every one may take upon his own land. 34. 

Game upon a waste or common belongs to the lord only. 4 1 . 

An account lies for Game. 42. 

Damages for taking away Game in the discretion of the 
jury. 44. 

Game belongs to the owner of the soil. 43. 

Every man has the same propertjr in Game> in his own land, 
as the owner of a free- warren. 46. 

Commoner no right to the Game. 48. 

Game, or animals in a tree, belong to the owner of the 
tree. 50. 

The owner has the same right to Game in his field, as in his 
garden, or his house. 54. 

What kind of property is Game. 78. 

Game, or wild animals, part of the inheritance. 79* 

Trover cannot be brought for Game, if taken away when 
kUled. 80. 

It is not then personalty. 81, 

May be taken away from the person killing it. 81. 

Game not personal property in a firee- warren. 81 . 

Unqualified 



tJnqtialified man^^ subject to a penalty of 5L fbr every head 
of game in his possession. 167. 

Graoie, except hares, cannot be killed by a gun. 227* 

GAM£-K££P£R 

May take kway dogs .and guns from unqualified personiS 
killing rabbits. ^. 

Game-keepers have the power of antient foresters. 137. 
144. 

That power justifies killing offenders^ who will not surren- 
der. 137. 

Constable and headborough were the first gatne-keepers.— 
138. 

Game-keepers first api>ointed by the present Qualification 
Act. 140. 

The appointment of a game-keeper does not afiect the right 
to the Game. 142. 

Must have a Warrant firom a justice to search houses* 143. 

Cannot break open doors. 144. 

One only can have a deputation to kill Game. 145. 

Who may now be appointed^ and for whose use he may 
kill. 146. 
V Any number may be appointed to preserve. 147* 

A college or corporation may appoint. 147* 

Justice of peace cannot take away a gun from a game- 
keeper using it out of the manor. 148. 

Lord of a wapentake cannot appoint. 150. 

The owner of a free-warren cannot appoint. 150. 

The tenant of a lord of a manor cannot appoint. 151. 

GAME LAWS. 

Did not spring from the Feudal System. 5. 85. 297. ' 

The causes of confiision in the Game Laws. 83, 

Y2 V The 



. Tba Civil La\r reipectiog. Game nercr was the Law> of 

England. 84. 

The Gkime Liawg have no connection wit^b the Fendat 
System. 5. 85. 297. 

Game taken upon private property does not belong to the 
occuj>ant' by moral jiutice. 87' 

The Law of England consistent with itself, religion, and 
sound morality. 83. 

G U N.— See Conviction*,,, Oame-keepir, 

No one qualified to kill Grame with a gun, except hares. 22f, 
. Carelessness by guns* 284. 

HAllES.~See Co9vicUon,,,Oame,,. Timet of killing. 

No one is qualified to take hares upon his own ground by a 
inane, or tracing in the snow. 22d. 

HIGLEU.^See Sut/in^ and Selling. 
IMPROVEMENTS SUGGESTED. 

The pfaintiif always to have costs. 2p4. 
' One moiety of the penally to the occupier of the land. 295. 

Penalty 10/. instead of 5L 295. 

Game-keepers ought to be qualified to take Game upon the 
k)rd's land only. 296. 

The sale of Game should be made legal. 2^6. 

Foreign Game ought to be hnported and ifdd. 301. 

INDICTMENT. 

Where no penalty is prescribed, it is an indiotable oi&nce 
to act contrary to the prohibition of a statute. 1^5. 
No indictment lies against an unqualified man for killing 

Game. 155. 

' If a number go together to kill Game, they cannot be 
indicted for a conspiracy. 234. ^ 



INDEX. 



INFANT 



May be convicted for offences, under the Game Laws, igi . 
But he may be qualified by estate, or by bemg the heir 
apparent pf an esquire. 19I. 

Informer.— See convkuon. 

When indemnified against penalties, if he informs against 
others. 177- 301. 

INNKEEPER.— See Buying and Selling. 

INTENT- 

Intent to kill Grame, how proved. 157. 
Keeping greyhouads, setting-dogs, and lurchers, evidence 
of the intent to use. 159. 

The keepers of them must prove the contrary intent. Isp. 

JUSTICE OP THE PEACE. 

Justice of the peace may take away Game, and dogs and 
engines, from unqualified persons. 152. 

Has no power to enter a house for the purpose. 153. 

If he be also lord of a manor, he must have notice of an 
action. 143. 

KING. 

Has no right to Game. 22. 

Has no right to bona vacantia. 23. ^ i 

Has a right to treasure- trove. 25. 
Has a right to whales^ sturgeons, and wild swans. 27* ' 
Since the grant of Charta de Forest^, never claimed Game 
out of privileged places. 30, ' 

Had no claim in a purlieu. 31. 
Had no right to deer out of a forest. 32. 34. 
Has no right to wild fowl. 36. 

LANDLORDS. 



INDEX. 
LANDLORDS. 

How the/ re«traMi their tenants by covenants not tp kill 
iGrame. U2. 

LANDRAIL.«-See Certificate. 
LIBERTY. 

In doubtful cases^ the construction must be in favour of 
liberty. 120. 205. 

This, by the law of England, applied to eyery natural right. 
120. 205. 

How Virginius vindicated the liberty of his daughter. 205. 

Ambiguicy may be cured by a verdict. 206. 

When auterfoitz acquit can t>e pleaded. 20^ 

This used to be true in penal actions,. 2()7« 

A new trial is now granted in a penal action, when the de- 
fendant is acquitted by a misdirection of the judge. 208. 

This thought to be contrary to the original rule in favour of 
liberty. 209. 

LIEN. 
IjTo lien for the keep of a dog lost and found, 272. 

LIMITATION^ 

The conviction must be made within three months after the 
offence for using greyhounds, &c. 19O. 2l6. 

It cannot be extended by consent. \gO. 21§. 

The months are lunar months. 190. 216. 

Within what time an action for the penalty may be brought. 
217. 

LORD OF A MANOR 

Has the exclusive right to the Game upon a waste. 39. 
|s not qualified to kill Crame as a lord of a manor only. 13d. 

LUBCUEK. 



1NX>EX. 
LURCHER.— See Conviction**, Intent, 

MANOR. 

Right to, cannot be tried in an action against a game- keeper 
151. 

MAN TRAPS. 
Laws respecting^ considered. 278. 

MARRIED WOMAN 

May be convicted for offences under the Game Laws. 19 1. 
She may be qualified. 191. 

NETS. — See Conviction,,*Game'keej}er. , 

NIGHT-TIME. 

Killing Game in the night-time. 225. 
Going armed, in the night-time^ into any ground, with intent 
to kill Game, may be punished with transportation. Appendix^ 

NOTICE NOT TO TRESPASS. 

Notice or warning of, the effect of. 93. 
How it may be given. 94. 
When the Judges certify. 96. 

PARTRIDGES.~See^ying and Selling,., Conviction.., Gamey ^c, 
PENALTIES.— See Actions,,, Gmvictions. 

For keeping or using greyhounds, setting-dogs, lurchers, or 
engines for destroying Game. 156. 

If a number of unqualified men use a greyhound to destroy 
Game, they are subject together, only to one penalty. 1 6l * 

Rut 



INDEX. 

But subject each to one penalty for using a gun or snare. 
161. 

An unqualified man with a qualified man i^ not subject to a 
penah)r, if the qualified man uses the dogs. 162, 

He is if he uses, \62, 

The using is the offence. l64. 

Only one penalty for using a gun or dog in one day. 166. 

Only one penalty for ufing both a dog and a gun together, 
167. 

This decision very disputable. I68. 

PENAL ACTIONS.— See Liberty, 
PHEASANTS. — See Buying and SeUing, Conviction, Game, Times, j;c» 

POSSESSION OF GAME. 

ft 

An unqualified man may have Game, if given by a qualified 
man. 180. 

But he cannot take possession of Game killed by accident. 
181. 

Whether he can be convicted for using the gun, and for the 
possession of the Game killed by the gun. 181. 

A servant may have possession of Grame by the order of his 
master. 181. 

PROPERTY, 

What kind of property is Game. 78. 
The adjunct of personal property is personal property. 7^* 
Grame part of the inheritance. 79* 
Game killed or separated, becomes personal property. 79* 
In what cases trover may be brought for it. 80. 
Whether takbg away a hare will give the plaintiff his costs. 
8Q. 

• , Gax«e 



INDEX. 

Game not personal property in a free-warren. 81. 

Property in dogs and cats, yet not felony to steal. 256. 

By the Common Law> property in notes and biUs of exchange, 
bat it was not felony to steal. 256. 

Error in Blackstone and Paley, respecting the origin of 
property. 289. 

Game ought to be respected as property. 292. 

Poachers think they have a right to Game as property. 
293. 

Improvements in Game Law by treating it as property. 294. 

PURLIEU. 
What, 31. 
Owner of had a right to kill Game. 31. 

QUAIL. — See Certificate. 

QUALIFICATION TO KILL GAME. 

First Qualification Act. 52. 115. 

Other Qualification Acts. 11 6* 

Present Qualification Act. 117* 

Joint tenants or corporators, how qualified. 1 19. 

Fellow of a College qualified, if he has 150/. a y^ar from 
land. 119. 

Clergymen must have a living of 150Z. per annum, 122. 

Whether 50/. a year of inheritance, and 75/. a year for life> 
a qualification. 123. 

A bankrupt may be qualified. 124. 

If the mortgage upon an estate reduce it under 100/. a yeatr, 
there is no qualification. 124. 

Copyhold a qualification. 124. 

Trust estate a qualification. 124. 

The 



INDEX. ^ 

The reversioD will not qualify, it must be the present value. 
125. 

How the qualification estimated, when the owner occupies 
his own estate. 126. 

Leasehold for ninety-nine years, of the yearly valu^ of 150/. 
126. 

Son and heir-apparent of an esquire^ •r other person of higher 
degree. 12/. 

A ph3rsician not qualified by the above words. 1 28. 

His eldest son qualified whilst the father lives. 12^. 

RABBITS. 
Rabbits, how far Game. 1.7. 

Game-keeper may take away guns and dogs from unqualified, 
men in pursuit of. 2. 141. 

Certificate must be taken out for. 236. 
Except by owners and occupiers of land. 239. 

REPORT. 

Of the Grame Committee. 68 

Taken from my Notes to Blackstone. 68. 

Resolved that Game should be the property of the owner 
of the land. 76. 

It has always been so decided. 76* 

Pdrliament ought not to alter the right, without giving an' 
equivalent. 77* 

ROYALTY 
Said to be a free-warren. 150. 

SCOTLAND. 

The King has no right to the Game in Scotland. 34. 

Game belongs there exclusively to the owner of the soil. 
34. 

SNIPE.— Sec Certificate, 

SFAIN6-« 






INDEX. 

SPRING-GUNS, 
I^aw respecting considered. 278. 

SWANS. 

Wild, belong to the King. 28. 

Young of, divided between the owners of the nidle and 
^male. 20. 
Game of swans. 5. 
Swan, the only bird which is a Royal fowL 27. 35. * 

STATUTES. 

Penal statutes must be construed strictly. 120. 
Statutes in pari materia must be construed with a reference 
to each other. 121. 
These produce a cor^flictus legum. 121. 
The last statute supersedes the former. 154. 
No penalty by the present Qualification Act. 154. 
The prohibition of a statute creates a misdemeanour. 155. 
JCilling Game not an indictable offence. 155. 

SUNDAY.— See Times of Taking. 
TIMES OP TAKING. 

. For killing Game. 220. 

No time limited for killing hares. 220. 

Hawking prohibited when corn is in the ear. 220. 

And between first of July and the last day of August. 22 J . * 

Partridges not to be killed between the first of February and 
the first of September. 222. 

May be killed on the first of February. 222. 

Pheasants may be killed on the first day of October, and on 
tht first day of February. 222. 

Grouse may be killed on the twelfth of August, and on the 
lepth of December as the last day, 223. 

Black 



INDEX. 

filack Game, first day the 20th of August^ and the last day 
the lOth of Decemberi 223. 

A particular mode of prosecution in the case of Grouse and 
Black Game. 224. ' 

Black Game in the New Forest may be killed on the first 
of September and the 10th of December inclusive. 224. 

And in the counties of Somerset and Devon. 224. 

Killing Game in the night. 225. 

Killing Game on a Sunday. 225. 

Tracing hares in the snow. 226. 

TRESPASS. 

Every one who enters another's land without leave is a 
trespasser. 90. 
The jury must always give some damages. 90. 

For a trespass attended with bad behaviour, the jury may 
give very large damages. 91. 

If damages under 405. the plaintiff recovers no more costs 
than damages. 92. 

If the judge certifies the trespass is wilful and malicious, 
the plaintiff recovers full costs. 93 . 

Warning off, the effect of. 93. 

The notice how it may be given. 94. "[, 

When the judges certify. 9<5. 

Inferior tradesmen^ apprentices^ and dissolute persons, pay 
full costs, without warning off. gj' 

A trespasser may be led off the occupier's land. QS. 

Damages may be given in proportion to the quantity killed 
or frightened away. 99. 

The occupier of the land may take from a trespasser any 
way, without force. 100. 

The plaintiff may call Game hU hares, pheasants, &c. 100. 

If a man starts Game upon A*s ground, and kills It there, it 
1)elongstoA. 101. 

But 



INDEX. 

Bat if he kills it upon B*s groand, it if hia, the tportsmtu's. 
101. 

This appears to he erroneous. 102. 

An unqualified man may maintain an action for taking away 
his Game. 104. 

He may sell it alive. 104. 

An action for wtl fully frightening away wild animals. 
106. 

Actions for frightening away wild ducks from a decoy. , 
107. 

Lord of a manor]must h9ve the same right to wild ducks as 
to Game. 108. 

Hare pursued by a greyhound or hounds^ whose property. 
109. 

Men are answerable for their dogs, where they are voluntary 
trespassers. 110. 

When answerable for mischief from dogs. 111. 

Trespassers in fox-bunting, and* pursuing various animals. 
113. 

TREASURE-TROVE. 

Treasure-trove belongs to the King. 25 
Whatever is found belongs to the finder, against all the world, 
except the owner. 25. 

TRIAX. 

New trial in a penal action for the misdirection of the judge, 
51. 

VICTUALLER.— Sec Buying and Selling, 

WARNING OFF.— See Notice, \ 

WASTE. 

A commoner, who has right of common only, has no right 

to kill Game upon the waste. 40. 

If 



INDEX. 

If be hat the right of hunting, it moit be proved af a dif 
iinct right. AQ. 
The lord has the excloiive right to the Game* 40. 

WILD FOWL. 

Wild geeie, wild ducks, do not belong to the King« ZQ. 
The hiftorj of the Statotet upon the subject. 37. 
Cannot yet be shot, 37' 

Penalty of bi, for taking each bird when moulting. 38« 
When an action lies for disturbing a decoy. IO6. 
Same action would lie for driving away plover. 100. 

WOODCOCK.— 8m CertyUaU. 



ERRATA. 

Vage U, UiM 5, for 44 rgad S€. 

44^ — 5f for concMfcnuit read €onem§erunU 

6Sf UaiUn^f for uanul rgad MCttuH. 

90fUa^l9t /or ptrfDiudi^ r AMf ptnoiMlty. 

84> — 17, for oecuptMi& read tttuntpan^, 
118, ^- 7, for hfwbtlUread lowbclf. 
21^ •— 7y for coontrf read eoun^. 
227, — 2 and 3, cipmig* the wor6» by tracks* 
^S, — 14, for quaUisd read tmqtuiUM. 
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Prosecuting a COMMISSION of BANKRUPT, mth the best Mo- 
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